
T
he New York Department  
of Environmental Conservation 
(DEC) has proposed  an 
environmental audit incentive 
policy for businesses and 

federa l ,  s ta te ,  and  munic ipa l 
agencies regulated under New 
York’s environmental laws and 
regulat ions .  DEC expects  the 
proposed policy to encourage these 
facilities to conduct self-audits of 
their operations and adopt effective 
approaches to prevent violations, 
including environmental management 
systems and pollution prevention.1 
The DEC’s proposed policy would 
reach those goals by offering a variety 
of incentives, including reducing—or 
even waiving—penalties for violations 
that are discovered, voluntarily 
d i sc losed ,  and  exped i t ious ly 
corrected.

The proposed pol icy  would 
significantly expand the range of 
entities eligible to take advantage 
of Commissioner Policy 19, Small 
Business Self-Disclosure Policy, 
which by its terms is applicable only 
to “small businesses,” i.e., a business 
that is independently owned and 
operated, not dominant in its field, 
and employs 100 or fewer individuals.2 
The proposed policy, if it becomes 
effective, would supersede Policy 19. 
Comments on the proposed policy are 
due by April 22.

Eligibility

The proposed policy would apply 
to any regulated entity with the 
exception of those that have received 
an Environmental Conservation 
Appearance Ticket, Notice of Hearing 
and Complaint, or an administrative 
or judicial order within the preceding 
five years and were uncooperative in 
remedying past violations. An entity 
would be deemed “uncooperative” for 
conduct that includes failing to respond 
to DEC correspondence or failing to take 
good faith steps to remedy violations 
within time frames prescribed by law 
and as directed by the DEC.3

Eligible violations are broadly defined 
in the proposed policy as violations 
discovered by an eligible regulated 
entity through a formal or informal 

environmental audit or discovered 
by the DEC, its contractors, or other 
state, federal, or local government 
agencies during pollution prevention 
or compliance assistance.4 

There are eight violations specifically 
excluded from eligibility:

(1) a violation of the same requirement 
for which the entity had received a 
notice of violation, Environmental 
Conservation Appearance Ticket, 
or Notice of Hearing and Complaint, 
or was subject to a penalty demand, 
within the preceding five years;

(2) a violation of a consent order;
(3) a violation that involved alleged 

criminal conduct, even in the absence 
of a referral for criminal prosecution;

(4) a violation discovered through 
DEC inspect ion act iv i t ies  and 
deemed appropriate for enforcement, 
including information requests 
and reviews of records related to 
inspection activities;

(5) a violation reported to a 
federal ,  state,  or local  agency 
by a member of the public or a 
“whistleblower” employee;

(6) a violation required to be self-
reported pursuant to federal or 
state statute, regulation, permit, or 
order, except for “new owners,” as 
discussed below; 

(7)  a violation resulting in a natural 
resources damage claim, serious 
actual harm, or one that may have 
presented an imminent and substantial 
endangerment to human health or the 
environment; and

(8) once the policy is effective, a 
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The DEC’s proposed policy would 
offer incentives, including reducing 
penalties for violations that are 
discovered, voluntarily disclosed, 
and expeditiously corrected.



violation of the same requirement for 
which the entity had already received a 
penalty waiver under the policy within 
the preceding five years.5

Interestingly, the proposed policy 
also lists violations that may be 
excluded from eligibility (except for 
new owners): a violation categorized 
as Signif icant Non-Compliance 
(SNC) by the federal Clean Water 
Act National Pollutant Discharge 
Elimination System program or the 
Resource Conservation and Recovery 
Act hazardous waste compliance 
monitoring and enforcement program, 
or a violation categorized as a High 
Priority Violation (HPV) under the 
Clean Air Act.6

Moreover, a regulated entity that 
owns or operates multiple facilities 
“may remain eligible” for penalty 
mitigation under the proposed policy 
for violations discovered at facilities 
that meet eligibility criteria, even 
if another facility with the same 
ownership is already the subject 
of an investigation, inspection, 
information request, third-party 
complaint, or ticket.7

Disclosure 

Under  the  proposed pol icy, 
voluntary disclosure to the DEC of 
a violation or a suspected violation 
must be done “expedit iously.” 
That  means either within any 
applicable time frame prescribed 
by law or regulation or, where no 
time frame is specified, within 30 
calendar days after the violation is 
discovered unless an alternate time 
frame is established as part of an 
environmental audit agreement.8 

In any event, violations must be 
disclosed prior to announcement 
or commencement of a federal, 
state, or local agency inspection or 
investigation, including issuance of an 
information request to the regulated 
entity, and prior to reporting of the 
violation to a federal, state, or local 
agency by a member of the public or 
a “whistleblower” employee.9

Once disclosed, a regulated entity 
must correct a violation “expeditiously,” 
consistent with any applicable time 
frame and protocol prescribed by law 
and regulation and as may be directed 
by the DEC. If no time frame is specified 
elsewhere, a violation should be 
corrected within 60 days after disclosure 
to the DEC, unless an alternate time 
frame is established as part of an 
environmental audit agreement.10 

Penalty Waiver 

Pursuant to the DEC’s Civil Penalty 
Policy,11 monetary penalties levied 
against regulated entities for violations 
of state environmental laws and 
regulations regularly include an amount 
representing the gravity of the violation 
and an amount equal to the economic 
benefit of delayed compliance. Under 
the proposed policy, the DEC would 
waive the gravity component of the 
penalty against a regulated entity that is 
eligible for penalty mitigation and self-
discloses, provided it takes appropriate 
action to remedy the violation and 
prevent its reoccurrence.12

Additionally, the proposed policy 
provides that the DEC would consider 
additional penalty reductions for 
entities engaged in environmental 
audits and environmental management 
systems. For example, the DEC might 
waive the economic benefit component 
of a penalty where it is de minimis 
(i.e., equal to or less than $5,000) 
and, in other circumstances, where 
the DEC deems it appropriate. Where 

an economic benefit exceeds the de 
minimis threshold, the proposed 
policy provides that the DEC might 
reduce the payable economic benefit 
penalty component by an amount 
not to exceed the amount that the 
entity commits to invest in pollution 
prevention not otherwise required by 
law at the facility.13

The proposed policy expressly 
provides that regulatory program 
fees, natural resource damages, and 
remedial costs owed to the DEC will 
not be waived and must be paid.14

A regulated entity that receives 
penalty mitigation must identify 
measures to ensure future compliance 
with the violated regulatory provision 
or provisions and state in writing that 
those measures will be implemented 
and maintained. The proposed policy 
encourages regulated entities to 
implement environmental management 
systems and pollution prevention in 
order to ensure future compliance with 
regulatory requirements.15

Other Incentives

There are other incentives provided 
by the proposed policy.  For example, 
regulated entities that enter into an 
environmental audit agreement to 
implement a compliance audit that 
covers all aspects of the entity’s 
operation will be eligible to apply 
for a cost share of up to 50 percent 
of audit activities related to energy 
reduction through the New York State 
Energy Research and Development 
Authority’s  Flexible Technical 
Assistance program.16 They also will 
be given priority for assistance from 
the Small Business Environmental 
Assistance Program implemented 
by the Environmental Facilities 
Corporation17 and the Small Business 
Ombudsman Program implemented by 
Empire State Development.18 

A noteworthy incentive is that the 
entity, although eligible for inspection 
at any time, will not be prioritized 
for inspection during the limited 
audit period, except where DEC staff 
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There are specific incentives in 
the proposed policy for entities 
that enter into an environmental 
audit agreement to implement 
an environmental management 
system that results in compliance 
with laws and regulations and 
implementation of pollution 
prevention
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receive a complaint concerning it; must 
inspect pursuant to federal or state 
requirements; have reason to believe 
that a violation has occurred resulting 
in serious actual harm, or which may 
have presented an imminent and 
substantial endangerment to human 
health or the environment; or suspect 
criminal activity.19

Additionally, there are incentives 
under the proposed policy for entities 
that enter into an environmental audit 
agreement to assess compliance with 
environmental laws and regulations 
as well as identify opportunities 
to implement pollution prevention 
through the implementation of an 
environmental management system 
that covers all aspects of the entity’s 
operations. Among other things, these 
entities will receive a waiver of any 
payable economic benefit component 
of any penalty arising out of a disclosure 
by the amount the entity commits to 
invest in pollution prevention at the 
facility not otherwise required by law.20

Finally, there are specific incentives 
in the proposed policy for entities 
that enter into an environmental 
audit agreement to implement an 
environmental management system 
that results in compliance with laws 
and regulations and implementation 
of pollution prevention.21 Among other 
things, they will receive priority for 
relevant DEC technical and financial 
assistance programs and for relevant 
technical and financial assistance 
programs funded through the DEC’s 
partners on the Pollution Prevention 
and Environmental Compliance 
Coordinating Council.22

New Owners 

Regulated entities acquired by a 
new owner must satisfy the eligibility 
criteria specified in the proposed 
policy except that violations must 
be disclosed within 60 calendar days 
after acquisition or within 30 calendar 
days after the entity discovered the 
violation, whichever is later. If a new 
owner, within 60 calendar days after 

acquisition of the regulated entity, 
discovers a violation that either is 
required to be self-reported pursuant 
to federal or state statute, regulation, 
permit, or order or that is categorized 
as an SNC or HPV and the new owner 
discloses the violation within the 
60-day new owner disclosure period, 
then the new owner will be eligible for 
a penalty waiver for those violations.23

The proposed policy provides 
that a prior owner’s history of non-
compliance will not preclude a new 
owner from being an eligible entity. 
However, a new owner must verify 
that prior to acquisition it was 
not responsible for environmental 
compliance at the facility that is the 
subject of the disclosure, did not 
cause the violations being disclosed 
and could not have prevented their 
occurrence, and that it had no 
connection to the facility or significant 
relationship to the prior owner.24

Conclusion

The proposed DEC policy contains 
significant financial incentives for 
companies and other regulated 
entities that choose to voluntarily 
conduct environmental audits of their 
facilities. In addition, prospective 
purchasers often conduct pre-
purchase environmental due diligence 
activities and need to be cognizant 
of these possible incentives as a 
mechanism for controlling potential 
environmental risk.  

I t  is  important for  an entity 
that is considering whether to 
conduct an environmental audit 
to coordinate closely with counsel 
from the outset. That is because 
the deadlines for disclosure and 
correction are relatively short, and 
it will be important to seek and obtain 
all applicable incentives. Moreover, 
the proposed policy does not apply 
to criminal violations, and it does 
not limit the DEC’s ability to collect 
natural resource damages or remedial 
costs owed to the DEC. Simply put, 
acting on advice of counsel is as 

important under the proposed policy 
as it is when a company receives a 
DEC notice or otherwise becomes 
aware of a potential compliance  
problem.
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