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Last month’s article discussed the dif-
ference between the litigation consultant
and the trial witness under the CPLR and
FRCP, and why that distinction is impor-
tant in pre-trial discovery.

So now I ask, can one expert wear
both hats in the same litigation?
Technically, yes. Neither the state nor
federal rules prohibit a party from retain-
ing a consultant to help prepare a case for
trial, and then designating that same indi-
vidual as a trial expert. But beware. By
engaging the same expert as consultant
and trial witness, a party runs the risk that
information provided to the consultant
which is generally not subject to disclo-
sure under CPLR § 3101(d)(1) or FRCP
26(b)(3)(A), may become discoverable.

For example, materials an expert
obtains while acting as a consultant may
become discoverable if the expert then
relies on them in forming the opinions to
which he will testify at a trial. This is pre-
cisely what occurred in Semi-tech
Litigation LLC v Bankers Trust Co1 The
plaintiff retained an expert as a litigation
consultant and subsequently designated
him as a trial witness. During discovery,
the plaintiff refused to produce docu-
ments that it had provided to the expert
while the expert was acting in his consul-
tant capacity and before he was designat-
ed as a trial witness, but which the expert
relied on in forming his opinions. The
plaintiff’s counsel also prohibited the
expert from answering questions at his
deposition about communications he had
with the plaintiff during that “consultant”
period, even though the expert testified
that he relied on those very communica-
tions in forming his opinions. Pursuant to
FRCP 26(a)(2), an adverse party may
question an expert on the data he consid-
ered in forming his expressed opinions.
The court therefore ordered the plaintiff
to produce all documents the expert con-
sidered in forming his opinions, regard-
less of when the expert obtained them,
and ordered the expert to answer all ques-
tions at his deposition concerning that
same subject matter.

A similar situation arose in Beller v

William Penn Life Ins. Co2

The defendant retained one
accountant as both a litiga-
tion consultant and testify-
ing witness. During the
accountant’s deposition,
agreed to by the parties
notwithstanding CPLR §
3101(d)(1)(B), the expert
was instructed not to
answer questions unless he
could do so without
divulging his “thought process in connec-
tion with the litigation.”3 Unsurprisingly,
the accountant refused to answer ques-
tions about certain communications he
had with defense counsel on the grounds
that he could not distinguish between
attorney work-product and the mechanics
of the assignment itself. A discovery dis-
pute ensued. However, in arguing against
the disclosure, the defendant did not
attempt to differentiate the accountant’s
role as consultant from that as trial wit-
ness.4 The court noted that the defendant
made a “wise” decision and stated that it
would have rejected such an argument.5

Instead, the defendant argued that the
communications were immune from dis-
covery as attorney work-product (under
CPLR § 3101(c)), and as materials pre-
pared in anticipation of litigation (under
CPLR § 3101(d)). Because an expert’s
report must contain in reasonable detail
the substance of the facts and opinions of
the expert’s expected testimony and a
summary of the grounds for each opin-
ion,6 the court determined that at a depo-
sition, the adversary may inquire into the
information the expert relied on in render-
ing the opinion. Examining the communi-
cations at issue, the court found that the
attorney had indeed provided the expert
with explanations necessary for the
accountant to complete his report, but that
parts of the conversations at issue couldbe
protected from disclosure either as attor-
ney work-product or trial preparation
materials because theymayhave included
the attorney’s mental impressions.
Ultimately, the court determined that the
plaintiff was entitled to learn from the
defendant’s expert what was said to him
during conversations with the defense

counsel which the expert
used as grounds for his
opinion.

A party may also be
required to disclose informa-
tion it provides to a consultant
if a court concludes that an
expert realistically cannot seg-
regate that material from the
information the expert obtains
while acting as a trial witness.
American Steamship Owners

Mut. Protection & Indemnity Assoc., Inc. v
Alcoa Steamship Co.,7 is a perfect example.
There, the plaintiff retained an attorney as a
consultant and then subsequently designated
himasarebuttalexpertat trial.Thedefendant
soughtproductionofa letterwhich theexpert
obtainedwhileacting inhisconsultantcapac-
ity.Although the expert neither prepared that
letter nor reviewed it in forming his opinion,
the court ordered the plaintiff to produce it
because it was “unlikely that an expert can
cast fromhismindknowledge relevant to the
issue on which he is asked to opine merely
because he learned of it prior to receiving the
assignment.”8 The court appeared keenly
aware that theplaintiffplaceditself in thatdis-
covery situation by designating its litigation
consultant as a rebuttalwitness, as it stated in
a footnote, “of course, the [plaintiff] could
haveavoidedthisresultbychoosinganexpert
with whom it had no prior relationship and
thenbeingcircumspectinchoosingwhatdoc-
uments toprovide for the expert’s review.”9

As the case law reveals, using one
expert as a consultant and trial witness in
the same case may result in the disclosure
of communications between the attorney,
client, and expert whichmay otherwise be
immune from discovery. Before
designating a consultant as a trial witness,
an attorney should consider whether such
disclosure, if court ordered,will impact the
case, and to what degree. Will a
communication be exposed at trial? If so,
will it negatively alter the jury’s perception
of the expert witness or dilute the strength
of the expert’s opinion? One way to avoid
both the disclosure and potentially
problematic results thereof, as noted in
American Steamship Owners, is to retain
two distinct experts. However, if there can
be only one expert, attorneys and clients

should be very careful what, when, and
how they communicate with the expert.
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