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Oftentimes estate litigation
arises when parents favor one
or more of their children over
others in their estate plans.
Fortunately, at least for the
parents, they do not have to
deal with the issues involved
in the litigation, as they are
deceased by the time that it
arises. As the Second
Department’s decision in
Sharrow v. Sheridan demon-
strates, however, disfavored
children do not always wait for
their parents to pass before
commencing litigation con-
cerning the parents’ assets.
Indeed, some disfavored chil-
dren have gone so far as to sue
their parents and siblings as
“potential heirs” of the par-
ents’ estates. This article
explains why such a strategy
will prove unsuccessful.

In Sharrow, the plaintiff
commenced an action against
his mother and his sister, seek-
ing to impose a constructive
trust on certain assets that the
mother transferred to the sis-
ter.1 The plaintiff alleged that a
constructive trust was warrant-
ed because the sister exercised
duress and undue influence on
the ailing mother in pressuring
her to transfer the assets to the
sister. When the mother and
sister moved to dismiss the
plaintiff’s complaint, the

plaintiff asserted that he had
standing to seek a constructive
trust over the assets formerly
belonging to his mother as a
“potential heir” of her estate.

The Supreme Court granted
the defendants’motions to dis-
miss and the Appellate
Division affirmed. In affirm-
ing, the Second Department
found that the plaintiff lacked
standing to seek to impose a
constructive trust on the assets
that his mother transferred to
his sister. As the court
explained, for as long as she
was alive, the mother had “the
absolute right to change her
intentions regarding the distri-
bution of her assets.”
Accordingly, the court con-
cluded that the plaintiff’s
interest as a “potential heir” of
his mother’s estate was a
“potential, speculative inter-
est” that did not vest him with
standing to prosecute a con-
structive trust claim concern-
ing his mother’s former assets.

Of course, Sharrow is not the
only case in which a child
sought to void an inter vivos
transfer made by a parent as a
potential heir of the parent’s
estate. In Schneider v. David,
the plaintiff commenced an
action to impose a constructive
trust on real property that her
mother transferred to her broth-
er.2 Among other things, the
plaintiff alleged that her broth-

er had fraudulently induced
their elderly mother to convey
the properly to him by telling
the mother that the deed she
signed only permitted him to
manage the property while she
was out-of-state. The defen-
dant moved to dismiss, arguing
– with his mother’s support –
that the plaintiff lacked stand-
ing to seek a constructive trust.

Although the Supreme
Court denied the defendant’s
motion, the First Department
reversed. The Appellate
Division reasoned that the
plaintiff was not a party to her
mother’s conveyance of the
property and could not void it
simply because she considered
herself to be an heir of her liv-
ing mother’s estate. In short,
the plaintiff’s self-serving
description of herself as a
potential heir of her mother’s
estate did not cloak her with
standing to sue or exercise
rights on her mother’s behalf.

There are several lessons to
take away from Sharrow and
Schneider, the most obvious of
which is for children to respect
the wishes of their parents as
those wishes relate to the par-
ents’ assets during life. Putting
the obvious aside, however, dis-
favored children and their attor-
neys should take note of the
well-reasoned legal principle
that, as “potential heirs” of their
parents’ estates, they lack stand-

ing to take legal action concern-
ing their parents’ assets. During
their lives, the assets belong to
the parents and are subject to the
parents’absolute right to dispose
of their property as they wish.
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his work at Farrell Fritz, Mr.
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Law at the Maurice A. Deanne
School of Law, an officer of the
Suffolk Academy of Law, and a
member of the New York State
Bar Association’s House of
Delegates.
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