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Asymmetrical Warfare, or
Mutually Assured Destruction?

Cost-Shifting in E-Discovery
Most attorneys are now well

familiar with how expensive discov-
ery has become because of emails
and other electronic evidence (“e-dis-
covery”). Oftentimes, the
costs of e-discovery can
outstrip the ultimate
recovery in a litigation.

Fear of e-discovery costs
can lead to a return of a
Cold War era concept:
“Mutually Assured De -
struction,” which could be
described as the use of a
weapon by two opposing
sides that would effectively
result in the obliteration of
both attacker and defend-
er – ensuring reciprocal
destruction. When that
balance of power is shifted, however,
parties may be more inclined to use
e-discovery costs as a “weapon.” 

GreenPoint: The First Department
Shifts The Costs

In New York State courts, e-dis-
covery costs have been controlled, to
some extent, by the long-established
rule that the requesting party pays
the costs associated with its discov-
ery demands.1

Until recently, the Appel late
Division had largely followed that
principle, holding that “generally the
cost of document production is borne
by the party requesting the produc-
tion.”2 This rule provided an incen-
tive for the parties to narrow their
discovery demands. 

However, this rule has now
changed, for earlier this year the
First Department fully adopted the

federal e-discovery “cost-shifting
rules,”3 holding that the producing
party pays the costs of producing
materials in its possession, subject to

potential cost-shifting by
the trial court in the appro-
priate situation.4 

Between 2005-2006,
during the height of sub-
prime lending, GreenPoint
Bank specialized in “‘no-
doc’ and ‘low-doc’ loans,
i.e., mortgages for individ-
uals with little to no docu-
mentation of income and
assets.”5 GreenPoint
pooled its loans and sold
notes backed by the loans’
interest income. 

One cache of loans was
pooled together into $1.83 billion of
notes. The notes were sold, and re-
sold, until they were ultimately pur-
chased by U.S. Bank, N.A. Two
years later, $530 million of the $1.83
billion of loans underlying the Notes
were severely delinquent or were
declared a total loss. 

U.S. Bank brought an action
against GreenPoint for “gross viola-
tions” of GreenPoint’s representa-
tions and warranties of the attrib-
utes of the loans and how the loans
were originated, underwritten and
serviced. With the commencement of
the action, U.S. Bank served
GreenPoint with a demand for dis-
covery and inspection. 

Rather than respond to the
demand, GreenPoint, instead moved
for a protective order asking the trial
court to order a “Discovery Protocol”
that would require U.S. Bank to pay
the costs of the production, including

the attorney-review costs.
U.S. Bank, opposing the motion,

argued it would be unfair to saddle it
with the costs of GreenPoint’s pro-
duction because of the “likely asym-
metry between GreenPoint’s docu-
ment production” and U.S. Bank’s
anticipated production.6 U.S. Bank,
which estimated that the cost of pro-
duction could run into the millions of
dollars, also argued that the court
should consider allegations of
GreenPoint’s fraud in making this
decision.7

The trial court denied GreenPoint’s
motion, but stated the denial was
not a departure from “the well-set-
tled rule in New York State that the
‘party seeking discovery bears the
costs incurred in its production.’”8
Rather, it denied the motion because
the “Discovery Protocol” sought “a
broader rule” than the trial court
would impose: the requirement that
the requesting party also pay for the
costs of GreenPoint’s privilege
review of the materials prior to pro-
duction. 

Believing the trial court’s order to
be unclear, U.S. Bank sought “a
supplemental order that specifically
directs a requesting party to pay the
reasonable costs of the producing
party (excluding attorneys’ fees).”9
The trial court granted U.S. Bank’s
request, and ordered the requesting
party to  bear the costs of respond-
ing to its discovery demands.10
GreenPoint appealed.

On appeal the First Department
reversed the trial court’s decision,
declaring that “it is the producing
party that is to bear the cost of
searching for, retrieving, and pro-
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ducing documents, including elec-
tronically stored information” which
could be subject to cost-shifting.11

In its decision, the First Depart -
ment expressly adopted the seven
factor test developed by Judge Shira
Scheindlin in Zubulake v. UBS
Warburg, LLC12 for deciding when
to apply cost-shifting. The guiding
factors are: 

1. The extent to which the request
is specifically tailored to discover rel-
evant information; 

2. The availability of such infor-
mation from other sources; 

3. The total cost of production,
compared to the amount in contro-
versy; 

4. The total cost of production,
compared to the resources available
to each party; 

5. The relative ability of each
party to control costs and its incen-
tive to do so; 

6. The importance of the issues at
stake in the litigation; and, 

7. The relative benefits to the par-
ties of obtaining the information.13

The First Department cautioned,
however, that trial courts “should
not follow” these factors as “a check-
list, but rather [as] a guide to exer-
cise their discretion in determining
whether or not the request consti-
tutes an undue burden or expenses
on the responding party.”14

U.S. Bank, arguing against the
adoption of the Zubulake seven-fac-
tor test, asserted that the request-
ing-party-pays rule promotes judi-
cial efficiency because it acts as a
reason for restraint; a party will not
ask for overbroad discovery if it
knows it will have to pay the costs
associated with that discovery. The
First Department rejected that argu-
ment, however, countering that the

requesting-party-pays model may
deter the filing of meritorious claims,
especially when the requesting party
is an individual.15

The GreenPoint court also provid-
ed a suggested formula to be followed
when a party receives discovery
demands that are onerously burden-
some and expensive and are unable
to come to a resolution after a “meet
and confer” with counsel.

First, the producing party should
make a motion to limit or strike the
overbroad, irrelevant or unduly bur-
densome discovery demands. Second,
following the resolution of that
motion, if the producing party still
believes the costs involved in “search-
ing for, retrieving and producing e-
discovery to be prohibitive” the pro-
ducing party can file a motion for the
costs to be shifted to the requesting
party.

The court stated that the moving
party should provide support for the
motion, including “what experts, if
any, will be used to restore deleted
or missing documents” and the costs
involved with the allegedly burden-
some e-discovery production. 

Notably, the First Department’s
formula results in a determination
on the cost-shifting before produc-
tion, alleviating a notorious problem
with the producing-party-pays
model, namely, that cost-shifting
never occurs because the parties set-
tle the litigation after production,
but well before a cost-shifting motion
is ever considered. 

Conclusion
The First Department’s holding

GreenPoint puts the cost, initially,
on the producing party – giving the
requesting party free rein to ask for
overbroad e-discovery. The counter-
weight to this bludgeon is the First
Department’s protocol suggesting

that a cost-shifting analysis be per-
formed pre-production, allowing the
trial court to decide these issues
before the production costs are
incurred. 

While this protocol has the poten-
tial to delay litigation if a significant
number of litigants were to ask for
an advisory ruling on discovery cost-
shifting prior to production, it would
likely also result in a fairer alloca-
tion of discovery costs.
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