
10 NYSBA  Trusts and Estates Law Section Newsletter |  Winter 2011 |  Vol. 44  |  No. 4 

decanting in New York became fully discretionary for 
trustees of certain trusts (as discussed below), although 
the statute preserved the ability of a trustee to seek ei-
ther the benefi ciaries’ consent or the court’s permission 
if the trustee saw fi t to do so.

Sophisticated trusts and estates practitioners 
quickly realized that decanting also offered a multitude 
of non-GST-related opportunities, particularly by al-
lowing greater fl exibility in administering an otherwise 
irrevocable trust. For example, if an irrevocable trust’s 
administrative provisions, such as those governing the 
appointment of successor trustees, became impractical 
due to changed circumstances, a trustee could decant to 
an appointed trust containing provisions better suited 
to the new circumstances. Another opportunity might 
arise if, after a trust’s creation, a benefi ciary became 
eligible for governmental assistance. In that event, a 
trustee could decant to a supplemental needs trust and 
thus protect the trust’s assets from the government’s 
reach. The former statute could also allow a trustee to 
reduce a trust’s New York State income tax exposure 
by decanting some or all of the trust’s assets to another 
trust not considered a New York resident trust.

“Since decanting can be of enormous 
benefit to trustees and beneficiaries, 
trusts and estates practitioners would 
be well served to familiarize themselves 
with the revised statute in order to 
better advise their clients.”

Regardless of the many reasons for decanting, 
some practitioners asked whether the statute gave 
trustees too much discretion. The concern was that de-
canting created a tension between the goals of promot-
ing greater effi ciency and/or fl exibility in trust admin-
istration, on the one hand, and of fulfi lling the settlor’s 
intent, on the other. In an attempt to balance the two 
potentially competing goals, key safeguards were built 
into the revised statute, which are highlighted below.

II. Former Section 10-6.6
Under the former EPTL 10-6.6, a trustee of an ir-

revocable lifetime trust or testamentary trust could 
appoint some or all of the principal to a separate trust 
as long as: (1) the invaded trust gave the trustee abso-
lute discretion to invade principal, unfettered by any 
ascertainable or non-ascertainable standard; (2) the 
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I. A Brief History and Some Basic Principles 
of Trust Decanting

A trust decanting involves a trustee’s exercise 
of a power to invade the principal of an irrevocable 
trust by paying over some or all of the principal to a 
separate trust. It is rooted not in a power to amend the 
invaded trust, but rather in the trustee’s limited power 
of appointment over it. This limited power of appoint-
ment is usually not expressed in the trust instrument 
as a power of appointment per se, but rather is part of 
the trustee’s discretion to invade and distribute trust 
principal.

New York State was a pioneer in the decanting 
area, having enacted the nation’s fi rst decanting stat-
ute in 1992. The principal purpose of the statute was 
to allow certain trusts to enjoy continued exemption 
from the federal generation-skipping transfer (GST) 
tax, which was enacted as part of the Tax Reform Act 
of 1986. As originally enacted, Section 10-6.6 required 
a trustee to obtain either court approval or the benefi -
ciaries’ consent in order to decant. This requirement 
was stricken from the statute in 2001, a year after the 
Treasury Department issued regulations indicating that 
the requirement would disallow continued exemption 
from the GST tax. Thus, after the 2001 amendment, 
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The amended statute explicitly permits trustees to 
grant to one, more than one or all current benefi ciaries, 
to the possible exclusion of one or more current ben-
efi ciaries, a discretionary power of appointment if the 
benefi ciaries could receive principal outright under the 
terms of the invaded trust.6 Also, if the benefi ciaries of 
the invaded trust are described as a class (e.g., the set-
tlor’s children), then the benefi ciaries of the appointed 
trust may include present or future members of such 
class (e.g., children born to the settlor after the invaded 
trust’s creation).7

Rules Applicable When Trustees Have Limited 
Discretion

One of the key differences between the former 
and amended statutes is the new ability to decant 
even when trustees do not have unlimited discretion 
to invade principal.8 However, different, and more re-
strictive, rules apply in this case. Most importantly, the 
appointed trust must have the same current benefi cia-
ries, and successor and remainder benefi ciaries, as the 
invaded trust.9 Thus, if the trustee of an invaded trust 
is permitted to distribute principal to A or B for their 
health, education, maintenance and support (known as 
the “HEMS standard”) for so long as A and B are alive, 
with the remainder going outright to C, the appointed 
trust must have A and B as current benefi ciaries and C 
as a remainder benefi ciary.

Another key rule requires the appointed trust 
to contain the same distribution standard as did the 
invaded trust.10 Thus, using the facts of the previous 
example, the appointed trust must contain the HEMS 
standard for distributions to A and B and may not, for 
example, grant the trustee the additional authority to 
distribute to A for A’s “happiness.”

If the appointed trust has a longer term than that of 
the invaded trust (the power to extend the trust’s term 
is discussed below), the appointed trust must contain 
the same standard regarding distributions as the in-
vaded trust during the invaded trust’s original term.11

Thereafter, the standard can be different. For example, 
assume that the invaded trust permits the trustee to 
distribute to A for A’s health, education, maintenance 
or support until A reaches age 35, when the trust must 
terminate and its remainder be distributed to A. In 
this case, distributions from the appointed trust must 
be subject to a HEMS standard until A reaches age 35. 
After that time, the trustee of the appointed trust may 
have absolute discretion to invade principal for A’s 
benefi t.

Similarly, if the invaded trust grants a power of 
appointment to a benefi ciary, the appointed trust must 
grant the identical power of appointment to the benefi -
ciary, and the class of permissible appointees of such 
power must be the same.12

decanting did not reduce any fi xed income interest in 
the invaded trust; (3) the decanting was in favor of “the 
proper objects of the exercise of the power” to invade; 
and (4) the appointed trust did not violate the limita-
tions of EPTL 11-1.7 (prohibiting, among other things, 
a trustee’s exoneration from liability for failing to exer-
cise reasonable care, diligence and prudence).

Procedurally, the former statute required the de-
canting to be by a written instrument, signed and ac-
knowledged by the trustee and fi led in the offi ce of the 
clerk “of the court having jurisdiction over the trust.” 
The trustee was required to serve a copy of the decant-
ing instrument on all persons interested in the trust1 by 
registered or certifi ed mail, return receipt required, by 
personal delivery or by any other manner directed by 
the court.

In practice, the statute left many practitioners un-
sure about the scope of a trustee’s power to decant. For 
example, who are the “proper objects” of a decanting? 
Could an appointed trust exclude some of the benefi -
ciaries of the invaded trust? Could an appointed trust 
have benefi ciaries who were not benefi ciaries of the 
invaded trust? Did the statute permit the appointed 
trust’s term to extend beyond that of the invaded trust? 
Could a trustee be found liable for failing to decant?

In part because of these types of questions, and 
the fact that other states had adopted their own, more 
liberal decanting statutes, some New York trusts and 
estates practitioners called for revisions to EPTL 10-6.6.

III. The Newly Amended Decanting Statute
The newly amended decanting statute, which took 

effect immediately and applies retroactively, answers 
many of the questions raised by the former statute. As 
with the former statute, its terms apply unless the trust 
instrument provides otherwise.

When approaching the rather lengthy amended 
rules for the fi rst time, it is helpful to divide them 
conceptually into three categories: (i) rules that apply 
when trustees have unlimited discretion to invade;2

(ii) rules that apply when trustees do not have unlim-
ited discretion; and (iii) rules that apply in either case.3

Rules Applicable When Trustees Have Unlimited 
Discretion

The amended statute provides more guidance for 
trustees with unlimited discretion to invade principal 
in favor of one or more “current benefi ciaries.”4 For 
example, it explicitly allows trustees to decant in favor 
of one, more than one or all current benefi ciaries, to the 
possible exclusion of the other current benefi ciaries, 
and the appointed trust may benefi t one, more than 
one or all of the successor and remainder benefi ciaries, 
to the possible exclusion of the other successor and re-
mainder benefi ciaries.5
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requirement to fi le copies of the invaded or ap-
pointed trusts with the court.

• Postpones the effective date of the decanting 
until thirty days after the completion of service 
of notice of the decanting21 and authorizes inter-
ested persons to serve the trustees with written 
notice of objection to the decanting prior to its 
effective date, although the failure to object does 
not constitute consent.22 This thirty-day period 
also provides interested persons with the op-
portunity to seek a judicial stay of the decanting 
and/or to compel the trustees to account for their 
decision to decant.

• States that an interested person’s receipt of the 
decanting instrument does not affect the person’s 
right to (i) compel the trustees to account specifi -
cally for the decision to decant, (ii) compel the 
trustees to account generally or (iii) fi le objec-
tions to the trustees’ account.

• Requires the decanting instrument to explicitly 
state whether the decanting comprises some or 
all of the invaded trust’s assets and, in the former 
case, imposes an additional duty to state the “ap-
proximate percentage of the value of the princi-
pal of the invaded trust that is subject to” the de-
canting.23 Moreover, if the decanting comprises 
all of the invaded trust’s assets, any subsequently 
discovered assets and principal paid to or ac-
quired by the invaded trust after the decanting 
belongs to the appointed trust.24 If the decanting 
comprises only some of the invaded trust’s as-
sets, then such after-acquired property belongs to 
the invaded trust.25

• Requires trustees to consider the tax implications 
of the decanting.26 Note that, with certain explicit 
exceptions,27 trustees can decant even if the de-
canting has a negative tax result. Trustees will 
be shielded from liability in this case only if they 
can show that the decision to decant was prudent 
in light of the “prevailing circumstances.”28 For 
example, if decanting Subchapter S stock from 
the invaded trust to an appointed trust would 
cause a termination of the company’s Subchapter 
S election but, at the same time, result in a more 
valuable reduction of the trust’s New York State 
income tax exposure, the decanting might be ap-
propriate. Of course, the trustees may be called 
on to account for such a decision in a judicial ac-
counting proceeding.29

• Prohibits any change to trustee commissions ab-
sent a court order.30

Finally, if the benefi ciaries of an invaded trust are 
described as a class, the benefi ciaries of the appointed 
trust must include all “present or future members of 
such class.”13

Select Rules Applicable Regardless of the Trustees’ 
Discretion

A number of provisions of the amended statute ap-
ply whether or not the trustee has unlimited discretion. 
Perhaps the most notable of these explicitly allows the 
appointed trust to have a longer term than that of the 
invaded trust.14 For example, if an invaded trust must 
terminate and its remaining principal be distributed to 
A when A reaches age 35, the appointed trust’s term 
may continue for A’s lifetime or longer. Thus, despite 
the terms of the invaded trust, it is possible that A will 
never receive an outright distribution of the appointed 
trust’s principal.

The Legislature was not unmindful of the discre-
tion the new rules confer on trustees. As a result, it 
included a number of provisions designed to prevent 
abuse and safeguard the settlor’s intent. For example, 
the amended statute:

• Explicitly imposes on the trustee a fi duciary duty 
to decant in the best interests “of one or more 
proper objects” of the power to invade as a pru-
dent person would under the prevailing circum-
stances.15

• Prohibits a decanting if there is “substantial evi-
dence of a contrary intent of the creator and it 
could not be established that the creator would 
be likely to have changed such intention under 
the circumstances existing at the time of the ex-
ercise of the power.”16 Little guidance is given 
as to what constitutes “substantial evidence” of 
a contrary intent except that the terms of the in-
vaded trust, alone, do not constitute substantial 
evidence.17 Thus, it seems likely that the courts 
will be called upon to clarify its meaning.

• Requires trustees not only to give notice of the 
decanting but also to provide copies of the in-
vaded and appointed trust instruments to (i) all 
“persons interested in the invaded trust”18 and 
the appointed trust, (ii) the settlor, if living, and 
(iii) “any person having the right, pursuant to the 
terms of the invaded trust, to remove or replace” 
the trustee exercising the decanting power.19

• Requires the fi ling of the original decanting in-
strument with the court having jurisdiction over 
any invaded trust other than a lifetime trust that 
has never been the subject of a proceeding in 
the Surrogate’s Court.20 Notably absent is any 
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V. Conclusion
The recent amendment to EPTL 10-6.6 addresses 

many unanswered questions raised by the former stat-
ute and promotes greater fl exibility in trust administra-
tion without losing sight of the settlor’s intent.

Endnotes
1. “All persons interested in the trust” was defi ned under the 

former statute as “all the persons upon whom service of 
process would be required in a proceeding for the judicial 
settlement of the account of the trustee, taking into account” 
N.Y. Surrogate’s Court Procedure Act 315.

2. A newly defi ned term meaning “the unlimited right to 
distribute principal that is not modifi ed in any manner.” N.Y. 
Estates Powers & Trusts Law (EPTL ) 10-6.6(s)(9). The defi nition 
further provides that “[a] power to pay principal that includes 
words such as best interests, welfare, comfort, or happiness 
shall not be considered a limitation or modifi cation of the right 
to distribute principal.” Id.

3. It should be noted that if a trustee of an invaded trust has 
unlimited discretion, and the same or another trustee also has 
a separate, limited power to invade principal, the trustee with 
absolute discretion is permitted to decant. EPTL 10-6.6(f).

4. A newly defi ned term meaning those to whom a trustee may 
currently distribute principal. EPTL 10-6.6(s)(4).

5. EPTL 10-6.6(b).

6. EPTL 10-6.6(b)(1).

7. EPTL 10-6.6(b)(4).

8. EPTL 10-6.6(c).

9. Id.

10. EPTL 10-6.6(c)(1).

11. EPTL 10-6.6(c)(2).

12. EPTL 10-6.6(c)(4).

13. EPTL 10-6.6(c)(3).

14. EPTL 10-6.6(e).

15. EPTL 10-10.6(h).

16. EPTL 10-10.6(h).

17. Id.

18. The defi nition of “interested persons” is essentially unchanged 
under the amended statute. See EPTL 10-6.6(s)(7).

19. EPTL 10-6.6(j)(2).

20. EPTL 10-6.6(j)(6).

21. EPTL 10-6.6(j).

22. EPTL 10-6.6(j)(4).

23. EPTL 10-6.6(j)(3).

24. EPTL 10-6.6(i)(1).

25. EPTL 10-6.6(i)(2).

26. EPTL 10-6.6(o).

27. See, e.g., EPTL 10-6.6(n).

There are other important generally applicable pro-
visions. One expressly allows trustees to decant in fa-
vor of a supplemental needs trust, provided that all of 
the section’s other requirements are satisfi ed.31 Another 
confi rms a trustee’s authority to decant even when 
there is not a current need to invade principal.32

IV. Some Questions Raised by the Amended 
Statute

The amended statute raises some interesting ques-
tions, especially concerning the interplay between the 
new notice provisions and the right to object to a de-
canting. For instance, would an objection to a proposed 
decanting, duly served on the trustees by an interested 
person, prevent the decanting from becoming effective 
at the end of the thirty-day notice period? Since the 
statute explicitly states that the consent of interested 
persons is not required,33 an objection arguably would 
not prevent the decanting. But, if it does not prevent 
the decanting, what effect would an objection have? 
Perhaps nothing more than putting the trustees on 
notice that an interested person is likely either to seek 
a judicial stay of the decanting or to hold the trustees 
liable for their decision to decant. An important ques-
tion is whether service of an objection, or the failure to 
object, starts the running of the statute of limitations, 
especially given the statute’s provisions that (i) failure 
to object does not constitute consent34 and (ii) receipt of 
notice of a decanting does not affect an interested per-
son’s right to compel the trustees to account for the de-
canting or foreclose an interested person from objecting 
to an account or compelling a trustee to account.35 In 
particular, is the act of decanting the functional equiva-
lent of the trustees’ open repudiation of their obligation 
to account, or does the act bring to an end the invaded 
trust relationship, thus triggering the running of the 
statute of limitations?36

Also, what effect would the settlor’s objection 
have, assuming he is not deemed a person interested 
in the invaded trust? It seems reasonable to conclude 
that such an objection might constitute “substantial 
evidence of a contrary intent of the creator” and thus 
could divest the trustees of the authority to decant.37

Moreover, it should be noted that while the settlor is 
entitled to notice of the decanting, the settlor is not nec-
essarily part of the class of interested persons who can 
serve objections to the decanting.38 Perhaps the reason 
for this discrepancy is to ensure that the settlor is not 
deemed by the taxing authorities to have a retained 
power over the trust, thus minimizing any potential 
estate tax inclusion under Section 2036 of the Internal 
Revenue Code.

It remains to be seen how the courts will resolve 
these issues.
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37. EPTL 10-6.6(h).

38. See EPTL 10-6.6(j)(4).
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34. EPTL 10-6.6(j)(4).

35. EPTL 10-6.6(j)(5).
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