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For the party that compels an accounting
in the Surrogate’s Court, a fiduciary’s failure
to account is, to say the very least, frustrat-
ing. In many instances, the party seeking an
accounting – who likely already suspects
wrongdoing on the fiduciary’s part – is left
to wonder what the fiduciary is hiding and
how the fiduciary can flout a court order.
Frustrating as it may be, however, the party
petitioning for an accounting does have sev-
eral remedies to pursue, including civil con-
tempt. This article discusses the procedure
for securing a contempt order and the conse-
quences arising from it.
The duty to account is among the most

fundamental of all fiduciary obligations and
the failure to honor it may warrant civil con-
tempt. Following personal delivery upon a
fiduciary of a certified copy of the order
directing an accounting and the commence-
ment of a contempt proceeding, a fiduciary
that refuses or willfully neglects to account
may be held in civil contempt of court.1
Civil contempt is especially appropriate
when the fiduciary knowingly disobeys a
lawful order of the court, thereby prejudic-
ing another party’s rights.2

Matter of Sofi is instructive.3 In Sofi,
Bronx County Surrogate Lee L. Holzman
issued an order directing the executors of an
estate to account. Notwithstanding the fact
that certified copies of the order were per-
sonally delivered to the executors, they
failed to file their account within the period

prescribed by the surrogate, causing the peti-
tioners to make a contempt application.
Referencing the executors’ non-compliance
with the accounting order, Surrogate
Holzman held them in contempt of court.
However, a contempt order – without

more – may be insufficient to secure what
the party that compelled an accounting real-
ly desires, i.e., an accounting of the fiducia-
ry’s conduct. When a fiduciary has failed to
account and been held in contempt of court,
the next step may involve seeking a warrant
of commitment from the Surrogate’s Court.
That is precisely what happened in Matter

of Brissett.4 There, the executor of an estate
was directed to account for her fiduciary
conduct, held in contempt of court for fail-
ing to do so, and afforded an opportunity to
purge herself of contempt by accounting
within 30 days of service upon her of the
contempt order. As the executor failed to
purge herself of contempt, Surrogate
Holzman signed a warrant of commitment,
directing the sheriff of the City of NewYork
to take the executor into custody and bring
her before the court. The sheriff did so short-
ly thereafter.
In addition to a contempt order and a war-

rant of commitment, the party aggrieved by
a fiduciary’s failure to account may wish to
seek the fiduciary’s removal and an order
permitting that party to take and state the
fiduciary’s accounting.5 For while the
removal of a fiduciary would normally
necessitate a hearing, a hearing is not always
required in the case of a fiduciary who fails

to comply with an
accounting order.6
In sum, when a

fiduciary fails to comply with a compulsory
accounting order, the party that compelled
the accounting need not waste away in
despair. The party should weigh the options
available to secure the fiduciary’s compli-
ance with the accounting order, including by
civil contempt. This may ultimately inspire
the fiduciary to render an accounting, allow-
ing the interested parties to litigate the mer-
its of the fiduciary’s conduct.
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