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As busy As we Are, in the midst 
of A boom cycle in our industry, 
few of us are focused on the dan-
gers we face in an area we seldom 
think about - our liability insur-
ance programs. 

Once a year, as renewal time 
approaches, we anxiously await 
the price quotes, and then breathe 
a sigh of relief. “Dodged the bul-
let,” we think. “The cost is a little 
less, or a little more. Problem 
solved for another year.”

Our brokers send us a “binder” 
that, if properly prepared, pro-
vides a list of endorsements - the 
terms and conditions of the policy 
provided by the insurer. 

We glance at the binder, write a 
check, and then turn our atten-
tion elsewhere. Some time later, 
the full policy arrives, which we 
dutifully file away.

So what’s the problem? The 
answer lies in those endorse-

ments. Their purpose is to qualify, 
limit, and restrict the actual cov-
erage provided by the policy.

As an example, my company’s 
policy contained 21 endorsements 
last year. This year, the renewal - 
from the same insurer - contained 
more than 40. How many of those 
endorsements were to my benefit, 
as opposed to my insurer’s ben-
efit? If you guessed that the num-
ber was above zero, you guessed 
too high.

These restrictive endorsements 
limit your coverage in a myriad 
of ways and for plenty of reasons: 
asbestos, mold, welding fumes, 
and work on residential projects, 
to name a few.

Let’s focus our attention on an 
all-too-common and particularly 
dangerous endorsement called 
the “Wrap-Up Exclusion.” Check 
your company’s policy and you’ll 
probably find this: 

“Exclusion - Designated opera-
tions covered by a consolidated 
(Wrap- Up) insurance program.”

Read carefully, and you’ll see that 
the endorsement states that the 
exclusion applies whether or not 
the wrap-up program:

• provides coverage identical to
   that provided by your own
   insurance; 
• has limits adequate to cover
   all claims; or 
• remains in effect. 
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Warning:
Wrap-ups Can Harm Contractors’ Health
Paying close attention to the fine print of your wrap-up insurance policy can save your contracting 

business untold grief.
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Introduction
is public work A deAth sentence 
for your business?  With the 
influx of new private commercial 
or institutional ventures, many 
subcontractors are avoiding pub-
lic work.  Public work is just not 
worth the risk when there are 
so many other options available.  
Public agencies are seeing this 
exodus of subcontractors and 
are finally asking how they can 
improve the way they do busi-
ness in order to compete with the 
open market.  

The	SCA	as	an	Example
The New York School Construc-
tion Authority is typical of an 
agency beginning to listen to sub-
contractor concerns.  The SCA 
meets with the STA on a quar-
terly basis to discuss subcontrac-
tor problems and on March 29, 
2007, the STA had its quarterly 
meeting at the SCA’s Long Island 
City office.  The subject of the 
meeting was the SCA’s concern 
that although it has nine billion 
dollars of approved budget over 
the next three years, it is still 
having trouble attracting sub-

contractors to bid its work.  The 
SCA is concerned because a lack 
of bidders results in less competi-
tion and higher bids which ends 
up being uneconomical in the 
long run.  
  
Unlike many agencies, the SCA 
is at least willing to acknowledge 
that there is a problem and speak 
with the subcontractors in order 
to find a resolution.  The problems 
that were voiced by subcontrac-
tors include lack of change order 
approval, massive design flaws 
and failure to closeout projects in 
a timely manner, which ultimately 
results in slow or non-payment.  

Examples of problems include 
MEP subcontractors that 
received approved change orders 
six months prior and still have 
not received payment.  There are 
structural steel subcontractors 
still waiting for a reduction in 
retainage on projects completed 
over a year ago.  Many subcon-
tractors voiced concerns about 
projects being complete for years 
without final payment being 
made because of unapproved 

change orders.  Some subcon-
tractors complained that design 
flaws result in change orders 
equaling forty to fifty percent of 
a contract’s value.  

 Most subcontractors can relate 
to these problems and each 
agency bears some responsibility 
for such bureaucracy.  Although 
many agencies consider these 
problems the normal course of 
business in public works projects, 
the SCA has at least begun to ask 
what can be done to improve the 
problem.

What	can	contractors
do	to	protect	themselves
The first rule to remember is that 
a construction manager/general 
contractor may have its own 
agenda regarding change orders 
or payments, so make certain you 
keep a record of all communica-
tions that a CM/GC may have 
with an agency regarding your 
work and ask to be copied on any 
correspondence relating to your 
work so you can ascertain what 
the CM/GC’s position is towards 
your claims.  If it appears that the 
CM/GC has a different agenda, 
guide yourself accordingly so as 
to prevent waiving any rights 
you may have under the contract 
documents.  

Even if a CM/GC is an ally to you, 
agencies can benefit from confu-
sion and disorganization in the 
payment process.  The longer 
it takes to agree upon change 
orders or close out a project, the 
longer an agency holds onto the 
funds and the more interest the 
government earns on that money.  

Subcontractors cannot afford 
to contribute to that approach.  
It is therefore extremely impor-
tant to keep accurate and con-
cise documentation.  Keep 
detailed change order logs seg-
regating additional labor and 
material costs from contract 
work.

Agency project managers will 
reject change orders because 
of a subcontractor’s failure to 
include backup.  For example, 
if you make a claim for twenty 
additional days of labor and 
material, you should include 
backup with payroll records 
and receipts for the additional 
material costs.  If possible, you 
should identify why additional 
labor and material is not within 
the original scope of work. 

Second, change orders must be 
submitted in a timely manner.  
Keep aware of the time limita-
tions imposed by the contract 
documents.  Before commenc-
ing construction, review the 
contract documents with an 
attorney and create a risk assess-
ment sheet, making note of all 
deadlines for making claims or 
submitting change orders.  If 
an agency fails to respond in a 
timely manner, the subcontrac-
tor must not do the same.  Do 
not let the contract documents 
become your enemy.  

Third, do not perform addi-
tional work without a change 
order.  If an agency has the 
authority to issue a “unilat-
eral change order,” then wait 
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“It is the contractors’ responsibility to keep 
the pressure on the legislature and agencies 
to come up with a more reasonable system .”



consider implementing a stan-
dard form contract for public 
works projects similar to the 
Federal Acquisition Regula-
tions.  This would result in uni-
formity for agency projects and 
would eliminate uncertainty in 
the payment process.  A statute 
similar to the federal “Prompt 
Payment Act” would increase 
contractor confidence.  Finally, 
designers should be held respon-
sible for their work.  Many prob-
lems resulting in slow payment 

are a result of change orders 
that would not have been neces-
sary had design been proper. It 
is the contractors’ responsibility 
to keep the pressure on the leg-
islature and agencies to come up 
with a more reasonable system 
and hopefully we will see more 
successful public works projects 
in the future.  
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until one is issued.  Once work 
is performed, payment loses any 
sense of urgency.  Subcontractors 
must make certain to keep track 
of unapproved or unilaterally 
ordered work.  

Finally, if a project is complete 
but final payment has not been 
made, a subcontractor should 
demand that the CM/GC ask the 
agency to come to the table.  If 
the agency is willing to meet with 
you, try to get a signed statement 
“tolling” your time to protect your 
rights pending final determina-
tion of your claims.  No mat-
ter what, you must protect your 
rights by filing timely claims.  If 
all else fails, commence litigation 
or arbitration.  A contractor can 
not be debarred by an agency for 
protecting its rights. 

What	the	SCA	is	doing
and	what	other		agencies
should	do	to	improve	payment  
The SCA has implemented some 

changes which may ultimately 
help subcontractors get paid in a 
timely manner.  For example, the 
SCA now allows its project man-
agers to approve change orders 
under $25,000.  Change orders 
over $25,000 are submitted to 
a “change order unit” which is 
intended to “cut through the 
red tape” and expedite change 
order approval.  However, if 
change orders are not approved 
by the “change order unit,” the 
SCA is entitled to issue “unilat-
eral change orders” which force 
subcontractors to perform addi-
tional work on a time and mate-
rial basis.  

Time and material often fails to 
take into consideration remobili-
zation or other costs which agen-
cies typically do not want to pay.  
Only time will tell if this creates 
more “red tape” or actually helps 
expedite payment.   

Finally, the legislature should 
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