
The creation in 1995 of the Commercial
Division of the New York State Supreme
Court marked an important milestone in
New York State’s history as a center of
national and international commerce. That
same year, one of the driving forces in the
establishment of the Commercial Division,
noted commercial litigator Robert L. Haig,
introduced the first edition of Commercial
Litigation in New York State Courts. The
three-volume treatise, written by prominent
commercial litigators and judges and edited
by Haig, was an instant classic, dispensing
practical advice and insight to commercial
litigators on a variety of procedural and
substantive issues.
In 2005, the second edition was pub-

lished. In his review in Nassau Lawyer,
Commercial Division Justice Ira B.
Warshawsky found that the second edition
was “an appropriate response to the
growth in commercial litigation and the
changes in technology that affect our pro-
fession,” and concluded that it was “the
ultimate set of books for the commercial
practitioner or merely for the lawyer who
dabbles in commercial law in the State of
New York.”
In late 2010 the third edition, consisting

of six volumes, was published. Having dou-
bled in size from the original three volumes,
a threshold question is whether the treatise
has grown to accommodate recent devel-
opments in commercial practice, or has
simply become bloated. A review of each of
the volumes allays any fear of bloat.
One of the unique characteristics of

commercial litigation is that it focuses on
the varied needs of a specific yet broad
client base, namely businesses of all styles
and sizes, rather than on a particular area of
law, such as criminal or matrimonial law.
With such a diversity of potential disputes,
one could spend a small fortune assembling
a collection of treatises to address the myr-

iad of procedural and substantive issues
that commercial litigators must address in
their daily practice. The value of the “Haig
books,” as they are referred to by Justice
Warshawsky, is that they provide novice
and seasoned practitioners alike with a sin-
gle resource for litigating commercial cases
in New York State courts. 
What is particularly valuable about the

treatise is the wealth of insight and practi-
cal advice from seasoned practitioners. In
the chapters on Document Discovery,
Litigation Management by Law Firms, and
Litigation Technology, for example, there is
a distillation of helpful tips on conducting
document reviews, the preparation of hold
notices, clawback agreements, and privi-
lege logs, and the use of Internet-based
platforms and contract attorneys for the
review of electronically-stored information. 
In addition to these valuable insights, the

third edition provides the reader with cur-
rent developments in the law, as demon-
strated by the treatment of ir reparable harm
in the context of a preliminary injunction
application to enjoin the loss of trade
secrets. For years in state and federal courts
in New York, there was a presumption of
irreparable injury whenever a misappropria-
tion of trade secrets had been established,
and the second edition of Commercial
Litigation in New York State Courts reflected
this fact. In 2009, however, the United States
Court of Appeals for the Second Circuit held
in Faiveley Transport Malmo AB v. Wabtec
Corporation, 559 F.3d 110 (2d Cir. 2009), that
such a presumption was typically unwar-
ranted, giving rise to the question of whether
this holding would be adopted by New York
State courts. This issue is addressed in the
chapters on Provisional Remedies,
Misappropriation of Trade Secrets, and
Employment Restrictive Covenants and
Other Post-Employment Restrictions. 
Despite the Third Edition’s expanded

scope, with the addition of nineteen new
chapters, the core chapters from the First
Edition continue to dispense invaluable
advice. For example, in his chapter on
Motion Practice, Commercial Division
Justice Timothy S. Driscoll combines statu-
tory references, court system insight, and
practical advice for anyone who needs to
make or defend a motion, while Cullen &
Dykman partner Peter J. Mastaglio, in his
chapter on Enforcement of Judgments, pro-
vides a succinct roadmap to the various
devices and procedures practitioners can
use to enforce a judgment. 
In closing, Commercial Litigation in New

York State Courts, as updated and expanded
in its third edition, continues to be an indis-
pensable resource for anyone who litigates
commercial cases in New York State courts. 
John P. McEntee, the Association’s Second

Vice-President, is a member of Farrell Fritz, P.C. 
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