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tions of joint venturers became an analysis of fiduciary 
obligations generally, being considered analogous to the 
obligations owed by a trustee to a trust’s beneficiaries. As 
one commentator has put it, “the term ‘fiduciary’ itself 
was adopted to apply to situations falling short of ‘trusts,’ 
but in which one person was nonetheless obligated to act 
like a trustee.”3

The hallmark of a fiduciary relationship is that of 
undivided loyalty. That is not true, generally, in com-
mercial cases. For instance, “no one talks about a duty of 
undivided loyalty between contracting parties. Certainly, 
the good-faith obligation exists, but that obligation is 
substantially weaker than and qualitatively different 
from fiduciary law’s duty of loyalty.”4 In fact, as one com-
mentator has explained, “[u]nlike the contractual rela-
tionship, undivided loyalty is the heart of the fiduciary 
relationship, especially for property fiduciaries like trust-
ees and estate executors.” Accordingly, the commentator 
continues, “[t]he picture that emerges from the case law 

“A trustee is held to something stricter than the morals of the 
market place. Not honesty alone, but the punctilio of an honor 
the most sensitive, is then the standard of behavior. As to this, 
there has developed a tradition that is unbending and inveter-
ate. Uncompromising rigidity has been the attitude of courts of 
equity when petitioned to undermine the rule of undivided loy-
alty by the ‘disintegrating erosion’ of particular exceptions.”1 

Estate practitioners will recognize this famous 
quote; it is from Chief Judge Cardozo’s opinion in 
Meinhard v. Salmon.2 What is not known by many 

estate practitioners, however, or is at least forgotten, is 
that Meinhard is not an estate or trust case. Rather, it was a 
lawsuit between joint venturers, the issue being whether 
a new lease, which had been entered into by only one of 
the joint venturers, was a business opportunity that had 
been usurped by that party. In a very close 4-3 decision, 
the New York Court of Appeals found that the defendant 
had violated his fiduciary duties to his co-venturer and 
had been guilty of self-dealing by entering into the new 
lease alone, without giving his co-venturer an opportu-
nity to join him.

Meinhard is an excellent example of how our courts’ 
view of fiduciary obligations has evolved. The quote 
above shows how the analysis of the fiduciary obliga-
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ees cannot usurp a trust opportunity in order to enhance 
themselves or their interests at the expense of the trust or 
its beneficiaries. As one noted commentator has stated, 
“[a] trustee may not acquire for himself, individually, 
property which should be acquired for the trust.”12

In determining whether a particular acquisition should 
have been made for the benefit of the trust, or is a “trust 
opportunity,” estate-related opinions have generally 
relied on principles developed in the corporate setting.13 
In O’Hayer v. de St. Aubin,14 the Appellate Division, 
Second Department agreed with the appellant that the 
trustee of a trust consisting of two corporations could 
“not divert to himself opportunities for expansion which 
fell within the normal expectations” of these corporations.15 
Rather, the court held that the “trustee was obligated to 
preserve and advance [the entities’] economic objectives 
and to promote new or extended activities which legiti-
mately would belong [to the entities].”16

In Wooten v. Wooten, the Tenth Circuit opined that 
a trust opportunity exists not only in cases where the 
fiduciary acquires property entrusted to him or competes 
with the beneficiary in the purchase of property that the 
trustee has undertaken to purchase for the beneficiary, 
but also in instances where “the property purchased by 
the fiduciary for himself is so connected with the trust prop-
erty or the scope of his duties as fiduciary, that it is improper 
for him to purchase it for himself.”17 

In the corporate setting, judicial opinions and treatises 
have defined a corporate opportunity in terms which 
coincide with the foregoing principles. It should be noted, 
however, that

although directors and officers of a corporation are 
regarded as fiduciaries in relation to the corporation 
and its shareholders, and are generally held subject 
to fiduciary standards of good faith and fairness, they 
are not trustees as such or held to some of the strict 
standards of conduct governing trustees. For example, 
though subject to the rule of undivided loyalty to the 
corporation and its shareholders, any presumption of 
a breach of this duty usually may be overcome by a 
showing of disclosure, fairness and good faith in the 
particular transaction.18

In O’Hayer v. de St. Aubin, the court cited to Burg v. 
Horn,19 in which the Second Circuit held that an acquisi-
tion of property would constitute a corporate opportu-
nity only if the corporation had an interest or “tangible 
expectancy” in the property when it was purchased.20 
The New York Court of Appeals has held similarly.21 
Moreover, courts have ruled that “[t]he degree of likeli-
hood of realization from the opportunity is . . . the key to 
whether an expectancy is tangible.”22 

The issue in Burg was whether the purchase of nine 
properties by two of the three directors of a corporation 
in their individual names usurped an opportunity of the 
corporation. In concluding that the relevant acquisitions 

is that in contractual relationships the duty is ‘don’t screw 
the other side,’ but with regard to fiduciary relationships 
the demand for the fiduciary is ‘protect your beneficiary, 
not yourself.’”5

Analyzing whether there has been a breach of the fidu-
ciary duty requires asking several key questions. First, 
in what circumstances do fiduciary obligations apply? 
Second, what does the obligation require a person to do?6 

If it is determined that a fiduciary relationship applies 
and the objected-to transaction allegedly constituted 
self-dealing, then “the fiduciary is charged with proving 
a negative, that its conduct was free from self-dealing.”7 
If the fiduciary fails to do so, then the third question is 
asked: How are damages determined? When the viola-
tion is extreme, as in the case of self-dealing, the courts 
apply a no-further-inquiry rule, which is essentially that 
of strict liability, and treat the objected-to transaction as 
void. “Under this rule, a trustee is liable for all losses to 
the trust regardless of whether she acted reasonably or in 
good faith, and regardless of whether her actions caused 
the losses.”8 In such cases, “judges will resolve questions 
of doubt against the fiduciary.”9 

Meinhard provides an excellent illustration of a case 
involving breach of fiduciary duty, self-dealing, and 
strict liability, regardless of the defendant’s good faith in 
the underlying transaction. The dissent, while finding a 
fiduciary obligation, did not see the particular transaction 
as falling within the scope of the defendant’s obligations 
to the plaintiff (i.e., it was not proven that the business 
opportunity presented was in fact one that had to be 
shared) and found no basis for a conclusion that there 
had been bad faith or fraud.

While Meinhard establishes the standard for self-
dealing cases and how they are to be reviewed, the 
entire subject matter of usurpation of trust opportunities 
demonstrates how these principles are to be applied. 
This article addresses cases involving usurpation of trust 
opportunities, followed by a review of damages and 
remedies in instances of self-dealing under In re Rothko,10 
and ends with a discussion of the need for judicial review, 
to help avoid the exposure that fiduciaries face in self-
dealing cases.

The Definition of a Trust Opportunity
Undeniably, the most fundamental duty of a trustee is to 
display, throughout administration of the trust, complete 
loyalty to the interests of the beneficiary. That is, trustees 
may not place themselves in a position in which their 
own interest, or those of another, conflict, or possibly con-
flict, with the interest of the trust or its beneficiary.11 

Self-dealing by the trustee is one type of conflict of 
interest. A trustee is prohibited from profiting personally 
at the expense of the trust, or letting his or her personal 
interests in a transaction supersede those of the trust. In 
keeping with these principles, it has been held that trust-
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overbroad the argument that the “business opportunity” 
test embraces areas into which a corporation could natu-
rally or easily expand its business.28

Another method of assessing corporate opportunity 
referred to in Alexander,29 and relied on, in part, by the 
Second Circuit in Burg,30 requires consideration of wheth-
er, at the beginning of the fiduciary relationship, the 
parties understood, or it was reasonable to conclude that 
the parties understood, that the director would simulta-
neously pursue other interests, even those related to or in 
direct competition with the business of the corporation. 
In Burg, the court found that under the circumstances the 
corporation understood that the two director defendants 
would be engaging in independent enterprises. 

Clauses contained in a will or trust may reduce the 
standard by which the fiduciary will be judged to one 
of honesty and good faith.31 Such provisions are strictly 
construed, however. Therefore, a trustee’s actions will not 
be approved if the trustee trespasses outside the boundar-
ies of the powers granted. Hence, if the language used in 
the governing instrument does not specifically authorize 
self-dealing, the trustee will be held liable for breach of 
trust resulting from self-dealing.32

The Use of Trust Assets to Exploit an Opportunity
Regardless of the test employed, if a fiduciary uses trust 
or corporate assets to develop a business opportunity, 
the fiduciary may be estopped from denying that it was 
a trust or corporate opportunity, regardless of the trust’s 
or corporation’s ability to exploit it. In O’Hayer, the guilty 
trustee borrowed money from a corporation owned by 
the trust and loaned it to an entity that he and his family 
owned. As the Appellate Division ruled, the “siphoning 
off” of funds and the nature of the corporation’s business 
purposes were significant factors in concluding that the 
trustee was guilty of self-dealing, which could not be 
legitimized by the very expansive provisions in the trust 
instrument allowing the trustee to self-deal.33 

In Burg, the court approached the issue from a some-
what different perspective. The plaintiff had alleged that 
three of the nine properties purchased by the director 
defendants of the corporation in their individual name 
were paid for, in part, by loans improperly obtained from 
the corporation without disclosure of their purpose. The 
court held that “were this contention sustained, it would 
not alter the result that the properties were not corporate 

were not corporate opportunities subject to the imposi-
tion of a constructive trust, the court explained that

[a]lthough some commentators have criticized the 
“interest or expectancy” test as vague and unhelpful 
. . . it clearly expresses the judgment that the corporate 
opportunity doctrine should not be used to bar cor-
porate directors from purchasing any property which 
might be useful to the corporation, but only to prevent 
their acquisition of property which the corporation needs 
or is seeking, or which they are otherwise under a duty to 
the corporation to acquire for it. Thus, a director may not 
purchase for himself property under lease to his corpo-
ration . . . or draw away any existing customers of the 
corporation. . . . Nor may he purchase property which 
the corporation needs or is resolved to acquire . . . or which it 
is contemplating acquiring. . . . He may not take advantage 
of an offer made to the corporation . . . or of knowledge which 
came to him as a director. 23 

Significantly, the court rejected the plaintiff’s conten-
tion that the directors were under a duty, as a matter of 
law, to acquire for the corporation any property within 
the corporation’s “line of business,” finding that such a 
standard was “too broad.” Rather, the court held, 

[U]nder New York law a court must determine in 
each case, by considering the relationship between 
the director and the corporation, whether a duty to 
offer the corporation all opportunities within its “line 
of business” is fairly to be implied. [Hence] had the 
defendants been full-time employees of [the corpora-
tion] with no prior real estate ventures of their own, 
New York law might well uphold a finding that they 
were subject to such an implied duty. But as they spent 
most of their time in unrelated produce and real estate 
enterprises and already owned corporations holding 
similar properties when [the corporation] was formed, 
as plaintiff knew, we agree with Judge Dooling that a 
duty to offer [the corporation] all such properties coming to 
their attention cannot be implied absent some evidence of an 
agreement or understanding to that effect.24 

Similarly, the court in Lawrence v. Cohn held that “courts 
must consider the totality of the circumstances . . . [includ-
ing] the nature of the transaction involved, the personal 
interests of the fiduciary and the beneficiaries in that 
transaction, and the consequences of the conduct alleged” 
in determining whether a fiduciary has breached his or 
her duty of loyalty in such cases.25

Some courts, such as the First Department in Alexander 
v. Alexander, have applied the “line of business” test by 
considering whether the opportunity is the same as or 
is “necessary” for or “essential” to the line of business 
of the corporation, and whether “the consequences of 
deprivation are so severe as to threaten the viability of 
the enterprise.”26 If the answer to these considerations is 
in the affirmative, then the opportunity must be offered 
to the entity.27 However, the Alexander court rejected as 

In what circumstances do 
fi duciary obligations apply? 

What does the obligation 
require a person to do?



NYSBA Journal  |  June 2011  |  37

The burden of a fiduciary to show that the beneficiaries 
of the trust knowingly consented to the self-dealing trans-
action is indeed a very heavy one, requiring disclosure of 
“every bit of information.”40 Coupled with the fact that 
the fiduciary will almost always be in a superior position 
to the beneficiaries, it may well be that such releases are 
not worth the paper they are written on. Again, this is a 
reason to look to the court for advice and direction. 

The Effect of an Exoneration Clause in the Will
Under circumstances in which the will of the decedent 
relaxes the prevailing rule requiring undivided loy-
alty of the fiduciary, the desire of the decedent will be 
enforced, subject to the requirement that the fiduciary act 
honestly and in good faith in the performance of his or 
her duties.41 Thus, it has been held that “no matter how 
broad the provision may be, the trustee [will be held] 
liable if he [or she] commits a breach of trust in bad faith 
or intentionally or with reckless indifference to the inter-
ests of the beneficiaries, or if he has personally profited 
through a breach of trust.” In addition, it is important to 
emphasize that “the language limiting the general rule is 
strictly construed so that the trustee’s actions will not be 
approved if he trespasses outside the boundaries of the 
powers granted.”42

A Summary of Assumption of Trust Opportunities 
as Self-Dealing
Instances of alleged self-dealing require the courts to 
consider the totality of the circumstances.43 In short, it 
would appear that in order for an opportunity to be a 
trust opportunity, the opportunity must either (1) fall 
within the normal expectations and purposes of the trust; 
(2) fall within the scope of the trustee’s duties as a 
fiduciary; (3) be necessary or essential to the business of 
the trust and threaten the viability of the trust, if it were 
not pursued; or (4) be a matter that the trustee was not 
authorized, expressly or impliedly, to pursue indepen-
dent of the trust, provided that even if he or she is so 
authorized, the trustee did not wrongfully utilize trust 
funds to pursue the opportunity and otherwise operates 
in good faith. 

Alternatively, a trustee may take advantage of an 
opportunity if (1) it is presented to the trustee in his 
or her individual, and not fiduciary, capacity; (2) the 
opportunity is not essential to the trust; (3) the trust 
holds no interest or tangible expectancy in the oppor-
tunity; and (4) the trustee has not wrongfully employed 
the resources of the trust in pursuing or exploiting the 
opportunity. Further, the trustee may take such advan-
tage of the opportunity if the trustee was specifically 
authorized by the terms of the governing instrument to 
pursue the opportunity, and he or she does so honestly, 
fairly, and in good faith.

opportunities, but it might justify the imposition of a 
constructive trust on the properties.”34 The court did not 
reach this determination, however, finding that the plain-
tiff had not contended that a constructive trust should 
be imposed because either the corporate loans were 
improper or a relationship of trust and confidence existed 
between the defendants and the plaintiff. 

In Equity Corporation v. Jones,35 the court held that a 
constructive trust would be imposed when the proof 
demonstrates that the loss of the corporation or the profit 
of the unfaithful fiduciary resulted from his wrongful 
use of corporate funds. The court, citing the well-known 
treatise Scott on Trusts, opined:

Where a trustee in breach of trust transfers a trust 
fund to a third party the wronged beneficiary may 
reach the product of the property in the hands of the 
trustee. This right to follow property into its product 
. . . is not limited to cases of express trusts. The prin-
ciple is a broad one. It is applicable not only where the 
wrongdoer is an express trustee, not only where he is a 
fiduciary, but whenever a person wrongfully transfers 
property in which another has the beneficial interest, 
whether legal or equitable, and receives other property 
in exchange therefore.36

The Effect of Offering Trust Beneficiaries 
or Corporations the Right to Participate 
in the Acquisition of a Release
It has been held that, despite a fiduciary’s offer to include 
the trust beneficiaries or corporation in an acquisition 
otherwise considered belonging to the entity, the fidu-
ciary will not be absolved from liability for self-dealing. 
To this extent, the court in O’Hayer37 held that “the trust 
duties relating to the corporate business remained and 
could not be sloughed off by [the trustee’s] invitation to 
[the beneficiaries who were contingent remaindermen of 
the trust] to join in the diversion of a corporate opportu-
nity in breach of trust.”

Similarly, in Foley v. D’Agostino,38 the court held that 
the corporation’s rejection of the opportunity to take over 
a rival business would not release the directors or officers 
from their obligation of loyalty and good faith to the 
corporation as long as they remained in office and were 
in the employment of the corporation. In reaching this 
result, the court relied upon the following proposition: 

[T]he fact that the competing business undertaken 
presented itself in the form of a corporate opportu-
nity which the corporation was financially unable or 
for other reasons unwilling to undertake should be 
no excuse for an officer undertaking it individually. 
Despite the corporation’s inability or refusal to act, it 
is entitled to the officer’s undivided loyalty. If the two 
are competitive, the corporation, while not entitled 
to a general freedom from competition, is entitled to 
freedom from competition by those charged with the 
promotion of its interests.39
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ages intended to make the estate whole. . . . [T]heir true 
character is ascertained when viewed in the light of 
overriding policy considerations and in the realization 
that the sale and consignment were not merely sales 
below value but inherently wrongful transfers which 
should allow the owner to be made whole.46 

In 1997, the Court of Appeals, in In re Janes, analyzed 
the distinction between compensatory damages and 
appreciation damages.47 According to the Court, “[w]
here, as here, a fiduciary’s imprudence consists solely 
of negligent retention of assets it should have sold, the 
measure of damages is the loss of the capital.” Thus, the 
surrogate court’s reliance on In re Rothko in imposing a 
“lost profit” measure of damages is inapposite because in 
that case, “the fiduciary’s conduct consisted of deliberate 
self-dealing and faithless transfers of trust property.”48 

Accordingly, when the wrongdoing consists of what 
amounts to “faithless misfeasance,” such as self-dealing, 
then lost profits or appreciation damages will be included 
in the resulting surcharge.49 On the other hand, a passive 
fiduciary who is “merely” negligent in allowing her co-
fiduciary to be guilty of “faithless malfeasance” will be 
charged only compensatory damages.50

Judicial Direction
Self-dealing cannot only be authorized by language in 
the governing instrument, but it also can be allowed by a 
court, upon a full and complete disclosure of all relevant 
information by the fiduciary, when it is shown that it is 
for the benefit of the estate.51 Even when the instrument 
vests the fiduciary with broad discretion, including self-
dealing, a proceeding for judicial approval to show that 
the subject transactions are to be made in good faith is 
clearly warranted and perhaps even required.52 It should 
be noted that Surrogate’s Court Procedure Act 2107(2) 
provides that “the court may entertain applications by a 
fiduciary to advise and direct in other extraordinary cir-
cumstances such as . . . where there is conflict among the 
interested parties.”53

What should a fiduciary do when his co-fiduciary is 
the one who has done or proposes to do something that 
amounts to self-dealing? Estates, Powers & Trusts Law 
10-10.7 provides, in part, that “[a] fiduciary who fails to 
act through absence or disability, or a dissenting fiduciary 
who joins in carrying out the decision of a majority of 
the fiduciaries if his or her dissent is expressed promptly 
in writing to his co-fiduciaries, shall not be liable for the 
consequences of any majority decision, provided that liabil-
ity for failure to join in administering the estate or trust or to 
prevent a breach of the trust may not thus be avoided.”54 As a 
prominent commentator has stated, this section mandates 
that even where a minority fiduciary dissents, he or she 
“may not be exonerated for failing to participate in trust 

The Measure of Damages: 
Making the Beneficiaries Whole
As a remedy, the New York Court of Appeals in Meinhard 
made the injured plaintiff a co-tenant in the new lease 
with the defendant co-venturer. Making the injured 
party whole is not always so easy, however. In re Rothko 
is illustrative. The case involved the estate of the famous 
painter Mark Rothko and the improper sale of artwork by 
the executors of his estate. After trial, two of the executors 
were found by the surrogate court to be guilty of such 
conflicts of interest as to amount to “the equivalent of 
self-dealing,” although they did not benefit directly from 
the sale of the Rothko’s paintings. The court applied the 
“no further inquiry rule” but also made additional find-
ings that the underlying transactions were neither fair nor 
in the best interests of the estate. The court held those two 
executors, as well as the third “passive” co-executor, to 
be jointly liable for considerable compensatory damages, 
which were to be measured by the difference between the 
fair market value of the paintings at the time of their sale 
and the amount actually realized.44 

In addition, the court held that the two who were 
guilty of the functional equivalent of self-dealing were 
also liable for “appreciation damages.” The passive third 
co-executor was not found to be liable for appreciation 
damages.45 These damages represented the increase in 
the market value of the sold – and therefore unrecover-
able – paintings between the time of sale and the time 
of trial. The New York Court of Appeals agreed with the 
surrogate court in its finding, disagreeing with the dis-
sents in the Appellate Division. The Court of Appeals 
wrote:

Here, the executors, though authorized to sell, did not 
merely err in the amount they accepted, but sold to 
one with whom Reis and Stamos had a self-interest. 
To make the injured party whole in both instances 
the quantum of damages should be the same. In other 
words, since the payments cannot be returned, the 
estate is therefore entitled to their value at the time of 
the decree, i.e., appreciation damages. These are not 
punitive damages in a true sense, rather they are dam-

When the wrongdoing consists 
of what amounts to “faithless 

misfeasance,” such as self-dealing, 
then lost profi ts or appreciation 
damages will be included in the 

resulting surcharge.
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administration or failure to prevent a breach of the 
trust.”55

Case law supports the same principle. For instance, 
“[t]he liability of a fiduciary for the wrongful acts of his 
[or her] co-fiduciary will depend on whether he [or she] 
knew or should have known of such acts without taking 
appropriate steps to prevent it.”56 If a fiduciary “neg-
ligently suffers his [or her] co-fiduciary to receive and 
waste estate assets if he [or she] has the means to prevent 
it by proper care, he [or she] becomes personally liable 
for the loss.”57 Moreover, “[i]t is also no defense that the 
defendant executor may have been only a passive player 
in any events complained of, for a fiduciary may be held 
accountable for wrongful acts of a co-fiduciary, of which 
he has knowledge.”58

As the Appellate Division has written, in such cases

the admonition of Lord Robertson, Lord President of 
the Scottish Court of Session, still resonates across 
nearly a century of development in this area of the law: 
If a man undertakes to act as a trustee, he must face 
the necessity of doing disagreeable things when they 
become necessary in order to keep the estate intact. 
A trustee is not entitled to purchase a quiet life at the 
expense of the estate.59

The lesson therefore is clear: whether you are the 
dissenting fiduciary or the fiduciary who contemplates 
entering into a transaction that might constitute self-deal-
ing, it is wise to reach out to the courts for protection. ■
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