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memory “while testifying,” as the “in the interests of 
justice” limitation is specifi cally omitted from that clause. 
So too, attorney-client communications when the attorney 
refreshes the witness’s memory with facts are not privi-
leged from disclosure.10

But what about communications between the at-
torney and client, while the client is testifying, that are 
not about refreshing the witness’s memory, but instead 
are about issues raised during the deposition itself, such 
as how to phrase an answer to a particular question or 
discussions about how the questioner failed to ask certain 
key questions? It is well settled that it is inappropriate 
for an attorney to infl uence or coach a witness during a 
deposition,11 but is the content of such a communication 
privileged from disclosure?

A. Hall v. Clifton Precision

In 1993, in Hall v. Clifton Precision, the U.S. District 
Court for the Eastern District of Pennsylvania addressed 
the situation where, during the plaintiff’s deposition, the 
plaintiff’s attorney interrupted the questioning to confer 
privately with his client and to review a document before 
the client answered any further questions.12 The issue in 
Hall was not whether the attorney was refreshing the wit-
ness’s recollection, but rather, whether the attorney was 
coaching his client.

 Relying upon Eastern District Local Rule 30.6, the 
court in Hall found that such private conferences are pro-
hibited, both during the deposition and during recesses 
in the deposition, fi nding that “[o]nce the deposition has 
begun, the preparation period is over and the deposing 
lawyer is entitled to pursue the chosen line of inquiry 
without interjection by the witness’s counsel.”13 The court 
held that “to the extent that such a conference does occur 
…these conferences are not covered by the attorney-client 
privilege [and] any such conferences are fair game for in-
quiry by the deposing attorney to ascertain whether there 
has been any coaching and, if so, what.”14

II. A Split Among the District Courts
in New York

District Courts in New York do not apply the holding 
in Hall uniformly. 

A. The Southern and Western Districts of New York 
Accept Hall

In Wade Williams Distribution v. American Broadcasting 
Companies, Inc., the plaintiff sought an order reopening 
the deposition of a witness to inquire about a three-and-
one-half hour conversation the witness had with his 

The scenario is common—during a recess in a deposi-
tion, the attorney and his or her client discuss the deposi-
tion and the witness’s answers to particularly trouble-
some questions. This seemingly innocuous discussion, 
however, presents potential problems, as the substance of 
those conversations may not be protected by the attorney-
client privilege and, thus, discoverable during the course 
of the deposition. 

In general, a deponent and his or her attorney have 
no right to confer during a deposition, except to deter-
mine whether a privilege should be asserted.1 In the U.S. 
District Court for the Eastern District of New York, the 
court’s local rule states that “an attorney for a deponent 
shall not initiate a private conference with the deponent 
during the actual taking of the deposition, except for the 
purpose of determining whether a privilege should be as-
serted.”2 This rule—which may raise more questions than 
it answers3—does not, however, address the discoverabil-
ity of the contents of such a conference, as it only prohib-
its the attorney from initiating the conference.4

The questions, thus, remains: Are the attorney’s 
conversations with his client during a deposition recess 
discoverable, or are they protected from disclosure by the 
attorney-client privilege? 

I. The Attorney-Client Privilege and Refreshing 
the Witness’s Memory

The attorney-client privilege protects from discovery 
“confi dential disclosures by a client to an attorney made 
in order to obtain legal advice.”5 The privilege is designed 
“to encourage attorneys and their clients to communicate 
fully and frankly and thereby to promote ‘broader public 
interests in the observance of law and administration of 
justice.’”6

Of course, the attorney-client privilege is not abso-
lute and may, under certain circumstances, be waived. 
Further, because it “renders relevant information undis-
coverable,” it will be “narrowly construed; and its appli-
cation must be consistent with the purposes underlying 
the immunity.”7 This is particularly true in the context of 
depositions and trial, where the privilege is sometimes 
asserted, impermissibly, as both a sword and a shield.8

For example, Federal Rule of Evidence 612 expressly 
authorizes the disclosure of privileged documents used 
by a witness to refresh his or her memory either “(1) 
while testifying, or (2) before testifying, if the court in its 
discretion determines it is necessary in the interests of 
justice.”9 This rule highlights the importance of allow-
ing discovery of documents used to refresh a witness’s 
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The court, denying the defendant’s motion, stated, 
without citing any authority, that the Hall decision, which 
is embraced by the Third Circuit, “seems to be highly 
criticized elsewhere” and “has not been followed by the 
Second Circuit or by any district court within the cir-
cuit.”23 The court then found, without much discussion, 
that gaining “this information may truly intrude upon the 
attorney-client and work product doctrine[s]” and could 
only be sought for a tactical advantage in the litigation.24 
Therefore, the off-the-record conversations between the 
witness and his attorney during the course of the deposi-
tion remained undiscoverable.

C. The Eastern District of New York Compromise

The Eastern District of New York, which promulgated 
Local Civil Rule 30.6, has taken a more compromising ap-
proach to the issue.

In Gibbs v. City of New York, the defendant’s witness 
advised the plaintiff’s attorney, following a break for 
lunch during the deposition, that he wished to clarify his 
testimony given before the lunch break.25 The witness 
testifi ed earlier that he had discussed his testimony with 
his attorney during the recess. As a result, Plaintiff’s attor-
ney asked, “Did it suddenly come to you that you made 
a mistake and needed to make a clarifi cation?,” to which 
the witness’s attorney promptly objected and directed 
the witness not to answer the question on the basis of the 
attorney-client privilege. 

The court, analyzing the issue under the elements and 
purpose of the attorney-client privilege, found that the 
privilege should be “confi ned within the narrowest pos-
sible limits” and, thus, the general subject matter of attor-
ney-client communications is typically not privileged, ab-
sent special circumstances.26 The court then directed the 
witness to answer the question posed—which required a 
yes or no answer—in an affi davit, rather than re-opening 
the deposition, as the witness’s written answer would 
resolve the witness coaching issue by implication without 
disclosing what was actually communicated between the 
witness and his attorney during the deposition recess.27

Conclusion
“Once the deposition has begun, the preparation 

period is over.…”28 Counsel should, therefore, refrain 
from speaking with his or her client during the deposition 
about the testimony, unless the attorney is prepared for 
the disclosure of that communication.

Notably, none of the cases addressing this issue arises 
in the context of a deposition that began and concluded 
over several days or weeks. Of course, an attorney cannot 
avoid communication about the case with his or her client 
for such an extended period of time.29 However, it is un-
clear whether such communications would be privileged 
while the deposition remained open.30

attorney in preparation for the deposition.15 The plaintiff 
specifi cally wanted to inquire about what the attorney 
“told the witness to say, or, not to say, since plaintiff 
should be afforded access to the witness’ own testimony, 
free from counsel’s infl uence or direction, if any.”16 In 
opposition, the defendant argued that the attorney’s con-
versation with the witness was protected from disclosure 
by the attorney-client privilege.

The court relied exclusively on a 1999 decision from 
the District of Connecticut to fi nd that conversations 
between the deponent and his attorney, during which the 
witness was informed of “‘facts developed during the 
litigation, such as testimony of other witnesses’” or the 
witness was instructed “as to how a question should be 
handled,” were not privileged.17 Thus, the court held, the 
examining attorney had the right to ask about those con-
versations to ascertain whether they may have “affected 
or changed the witness’s testimony.”

Similarly, a court in the Western District of New York 
has held that “off-the-record” conferences between an 
attorney and his client during a deposition are not privi-
leged and, accordingly, are the proper subject for inquiry 
by the deposing attorney to ascertain whether there 
has been any witness coaching.18 In that case, the court 
accordingly established deposition guidelines allowing 
the examining attorney to question the witness about 
private, off-the-record conversations with his or her 
attorney occurring during a recess in the deposition “to 
ascertain whether there has been any witness-coaching 
and, if so, what.”19

 Just as in Hall, these courts permit the opposing at-
torney to question the witness to determine if there has 
been any coaching during the off-the-record attorney-
client communication, not just to ascertain what infor-
mation was used to refresh the witness’s memory, but 
also to determine whether the witness’s testimony was 
infl uenced by his or her attorney.

B. The Northern District of New York Rejects Hall

A court in the Northern District of New York, how-
ever, has reached the opposite conclusion, fi nding that 
off-the-record conversations are privileged from disclo-
sure and will not likely reveal subject matter relevant to 
the underlying issues.20 In Henry v. Champlain Enterprises, 
Inc., the attorney and the deponent-plaintiff had several 
private conversations during breaks in a contentious de-
position.21 Upon return from the recesses, the examining 
attorney questioned the witness about his conversations 
with his attorney. The plaintiff’s attorney objected to the 
questions on the grounds that the answers would reveal 
attorney-client communications and the attorney’s work 
product, and directed the witness not to answer. The de-
fendants subsequently moved for an order directing the 
plaintiff to reveal what his attorney said to him during 
the breaks.22
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(JCF), 1997 U.S. Dist. LEXIS 12419, *26 (S.D.N.Y. August 20, 1997) 
(stating rule that the deponent and his attorney have no right 
to confer during a deposition, except to determine if a privilege 
should be asserted). 

18. Jones v. J.C. Penney’s Dept. Stores, Inc., 228 F.R.D. 190 (W.D.N.Y. 
2005); Fisher v. Goord, 184 F.R.D. 45, 48-49 (W.D.N.Y. 1999). 

19. Jones, 228 F.R.D. at 204.

20. Henry v. Champlain Enterprises, Inc., 212 F.R.D. 73, 90-92 (N.D.N.Y. 
2003).

21. See id. at 90.

22. See id. at 92.

23. Id.; see also McKinley Infuser, Inc. v. McKinley Medical L.L.L.P., 200 
F.R.D. 648 (D. Colo. 2001) (criticizing and rejecting the holding in 
Hall); Odone v. Croda Int’l PLC, 170 F.R.D. 66 (D.C. 1997) (same).

24. Henry, 212 F.R.D. at 92; but see Corporate Express Offi ce Prods. v. 
Gamache, Civ. No. 1:06-MC-127 (LEK/RFT), 2006 U.S. Dist. LEXIS 
90345, *48-49 (N.D.N.Y. Dec. 13, 2006) (stating that “[t]he client 
cannot be compelled to answer the question, ‘What did you say or 
write to the Attorney?’ but may not refuse to disclose any relevant 
fact within his knowledge merely because he incorporated a 
statement of such fact into his communication to his attorney”).

25. CV-06-5112 (ILG) (VVP), 2008 U.S. Dist. LEXIS 22588, *5-6 
(E.D.N.Y. March 21, 2008).

26. Id. at *6-7.

27. Id. at *7-8. See also In re Stratosphere Corp. Sec. Litig., 183 F.R.D. 614 
(D. Nev. 1998) (fi nding the examiner can question the witness 
about whether the witness’s conversation with counsel affected the 
testimony, but he could not inquire about the substance of those 
conversations).

28. Hall, 150 F.R.D. at 529.

29. For example, in the criminal context, restrictions on the 
defendant’s right to consult with his or her attorney during a 
brief a recess taken in the middle of the defendant’s examination 
have been found constitutional, while the same prohibition when 
the recess is taken overnight have not. Compare Geders v. United 
States, 425 U.S. 80, 91 (1976) (holding order not to speak with 
counsel overnight while he was testifying was unconstitutional) 
with Perry v. Leeke, 488 U.S. 272, 283-84 (1989) (holding that order 
directing defendant not to consult with attorney during a fi fteen 
minute recess at the end of direct examination of defendant was 
constitutional). See also Morgan v. Bennett, 204 F.3d 360, 367 (2d Cir. 
2000) (characterizing Geders and Perry as supporting the view 
that when there is an important need to protect a countervailing 
interest “a carefully tailored, limited restriction on the defendant’s 
right to consult counsel is permissible”).

30. Cf. Musto v. Trans. Workers Union of Am., AFL-CIO, 2009 U.S. Dist. 
LEXIS 3174, *2 (E.D.N.Y. Jan. 16, 2009) (fi nding that conversations 
between a former union offi cer and the union’s general counsel, 
which took place during a two-week break in the deposition, 
were discoverable because they were not attorney-client 
communications. The court, citing Hall, further stated, however, 
that the local rules are “designed to insure that deposition 
testimony ‘is completely that of the deponent, rather than a 
version of that testimony which has been edited or glossed by 
the deponent’s lawyer.’”); see also Hall, 150 F.R.D. at 529 (stating 
that the “fortuitous occurrence of a coffee break, lunch break, or 
evening recess is no reason to change the rules”).
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It should be noted that even if the substance of the 
communication is ultimately found to be privileged, the 
implication of witness coaching, as a result of the witness 
revealing that a communication took place, may taint the 
witness’s testimony and the attorney’s credibility though 
trial.
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