
After Crystal Bay Construction, Inc.,
began building homes on property
in Suffolk County that it had pur-

chased from Alexander and John Poulianos,
Richard Rowland brought suit against 
Crystal Bay. The complaint filed by Mr.
Rowland, who owned property adjacent to
the property Crystal Bay had purchased,
alleged that Crystal Bay was trespassing on
his property. In a second cause of action, Mr.
Rowland claimed that he had obtained title
to the property on which the developer was
building by adverse possession.

The Suffolk County Supreme Court
granted Crystal Bay’s motion for summary
judgment dismissing the cause of action al-
leging adverse possession, and Mr. Rowland
appealed. Earlier this year, the Appellate
Division, Second Department, affirmed the
trial court’s ruling, finding that Mr. Rowland
had failed to raise a triable issue of fact in
opposition to the motion as to whether his
use of the property satisfied the statutory
requirements for adverse possession.1

Two Tests

Adverse possession is not just a law school
concept. Indeed, the issue arises with more
frequency than one might expect,2 and is
well-established in both the common law
and New York statutory law. Simply put, 
adverse possession is a doctrine by which 
continuous possession and use of real 
property can ripen into fee simple title.

To acquire title to real property by adverse
possession, New York common law requires the

possessor to establish that the character of the
possession was “hostile and under a claim of
right, actual, open and notorious, exclusive and
continuous”3 for a period of 10 years.4 Reduced
to its essentials, this means that there must be
possession in fact of a type that would give the
owner a cause of action in ejectment against
the occupier throughout the prescriptive 
period.5 The requisite continuity of possession
may be shown by combining or “tacking”
one’s adverse possession or use to that of a
predecessor in title in order to establish the
statutory period.6 Because the acquisition of
title to land by adverse possession is not
favored under the law,7 these elements must be
proven by clear and convincing evidence.8

Article 5 of the Real Property Actions and
Proceedings Law establishes statutory require-
ments of an adverse possession claim that must
be proven by clear and convincing evidence as
well. Under the RPAPL, a claim of adverse
possession under a written instrument (such as
a deed) or a judgment requires the claimant 
to demonstrate that the property has been
“usually cultivated or improved,” “protected
by a substantial [e]nclosure,” or, if not
enclosed, “used for the supply of fuel or of 
fencing timber, either for the purposes of 

husbandry or for the ordinary use of 
the occupant.”9

Where there has been an actual continued
occupation of property under a claim of title,
exclusive of any other right, but not founded
upon a written instrument or a judgment, the
claimant must demonstrate that the property
has been “usually cultivated or improved” or
that it has “been protected by a substantial
[e]nclosure.”10 The type of enclosure and 
cultivation or improvement necessary to 
satisfy the statutory requirements for adverse
possession varies with the nature, character
and location of the property.11

The difficulty in successfully asserting an
adverse possession claim is illustrated by the
recent decision of the Appellate Division,
Second Department, in Moll v. Feldt.12 The
case arose out of a dispute as to the ownership
of a small triangular piece of property, about
50 feet by 130 feet, located on the northeast
corner of a lot owned by Urich Moll. Mr.
Moll brought suit to quiet title, seeking a
judicial determination as to the true owners
of the disputed property. The defendants
counterclaimed, asserting that they possessed
superior title to the disputed property by way
of adverse possession based on their cultiva-
tion and improvements to the property.

The Supreme Court, Suffolk County,
granted Mr. Moll’s motion for summary
judgment, and the defendants appealed.
The Second Department found that the 
evidence submitted by Mr. Moll established
that his predecessors in title had hired a
company, among other things, to annually
clear leaves from trees located on the 
disputed property and to spray those trees
with insecticide four or five times per year.
Moreover, the appellate court emphasized,
the defendant Edward Feldt admitted that
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there were no fences anywhere on his 
property. Thus, the Appellate Division
found, the defendants’ possession of the dis-
puted property was not exclusive as required
for title to pass by adverse possession. 

The Second Department concluded that
“[t]he evidence of the defendants’ cultivation of
and improvements to the disputed property,
even taken together with the statements by
the defendant Edward Feldt to the effect that
he never observed [Mr. Moll’s] predecessors 
in title perform any maintenance on the 
disputed property, were insufficient to 
demonstrate the existence of a triable issue of
fact as to the exclusivity of the defendants’
possession of the disputed property.”

The Government Exception

As a general rule, a municipality cannot
lose title through adverse possession to 
property that it owns in its governmental
capacity, or that has been made inalienable by
statute.13 However, when a local government
holds real property in its proprietary capacity,
there is no immunity against adverse 
possession.14 The recent Second Department
decision in Monthie v. Boyle Road Associates,
L.L.C.15 focuses on this distinction.

The case arose after the Comsewoque
School District acquired title in fee simple to a
parcel of land consisting of 48 acres in the
Town of Brookhaven sometime in the late
1960s. The parcel was bordered by Boyle Road.
Subsequently, the school district built the
Boyle Road Elementary School on the site.
The school buildings, playground and athletic
fields used only 19 acres, with the remaining 29
acres remaining undeveloped and consisting
primarily of shrubs and second-growth trees.

In 1986, the school district offered to sell
the 29-acre parcel. The notice described the
site as “real property known as vacant land at
the Boyle Road School site,” and declared
that the land was zoned “Residential-B1.”
The offer also stated that the board of educa-
tion was “offering to sell … vacant land which
[is] no longer required for school purposes.”

The district did not sell the property until
Aug. 20, 1998, when Boyle Road Associates
L.L.C. acquired title. Apparently, the 29-acre
parcel remained in its natural state from 
its original offering in 1986 until 1998. 
Additionally, although the 29 acres were not 

partitioned or otherwise subdivided from the
19 acres devoted to the elementary school,
the district installed and maintained a
cyclone fence that partially separated the
school’s playing fields from the wooded
acreage sometime prior to 1983.

Following Boyle Road Associates’ acquisi-
tion of the 29 acres, it was discovered 
that several homeowners with properties
contiguous to the 29 acres had been using
portions of the property for many years. 
A number of homeowners brought suit
against Boyle Road Associates, alleging that
they had acquired title to the disputed 
portions of the property by adverse posses-
sion. Boyle Road Associates moved for 

summary judgment.
Suffolk County Supreme Court began its

analysis by stating that, as a matter of law, a
municipal corporation cannot lose title to real
property through adverse possession when the
land is held in a governmental capacity. The
court continued by noting that a municipality
can, however, lose property by adverse posses-
sion when the land is held for a proprietary
purpose rather than a governmental one. 

The court concluded that an issue of fact
existed as to whether the 29-acre parcel actual-
ly was held in a proprietary capacity that would
serve to give validity to the plaintiffs’ claim of
adverse possession. The court found that there
was no evidence that the parcel had been held
in a governmental capacity since 1971, and it
specifically noted that in listing the property
for sale, the school district had referred to the
29-acre parcel as the “Boyle Road Residential
Site” and had indicated that this vacant land
was “no longer required for school purposes.”
Boyle Road Associates appealed.

The Second Department affirmed, uphold-
ing the trial court’s decision that there were

issues of fact as to whether the 29-acre parcel
retained its governmental character even
after the school district had concluded that
the property was no longer necessary for a
governmental purpose. The Second Depart-
ment emphasized that it was uncontroverted
that the parcel had remained in the same
undeveloped condition from the time the
school district had purchased the land until its
sale in 1998, and that the school district had
taken affirmative action by conducting a 
district-wide referendum to sever that portion
that was no longer needed for school 
purposes so that it could be sold. 

Conclusion

Numerous legal issues can arise in adverse
possession disputes, from whether a tenant
has the capacity to adversely possess land be-
longing to someone other than his or her
landlord (such as an adjoining landowner)16 to
the type of “cultivation” or “improvement”
sufficient to satisfy the RPAPL’s require-
ments.17 Although not a frequent claim,
adverse possession can present complicated
factual questions as well.
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