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Helping Clients to Change Domicile Correctly–
Avoiding the Tax Reach of “Former” States

By Michael P. Stafford, Farrell Fritz, P.C., New York, NY

The increase in the Federal estate tax exemption to $3.5 
million has placed renewed focus on the high cost of dy-

ing for a resident of states like New York that have retained 
their estate tax at a much lower exemption threshold. It is 
not improbable that mass migrations to Florida and other 
non-estate tax states, like the ones in the early 1990s, will 
resume in earnest.
 Most cold (cold hearted?) states in the northeast, such 
as New York, Connecticut, New Jersey and Massachusetts, 
impose their own, separate estate taxes that do not conform 
to the federal exemption increases. Thus, the estate of a 
New Yorker dying in 2008 (with a $2 million Federal exemp-
tion) must pay almost $100,000.00 in New 
York State estate tax just for the privilege 
of fully funding a $2 million Federal credit 
shelter trust. For New York residents dy-
ing in 2009 (with a $3.5 million Federal 
exemption), that number jumps to more 
than $229,000.00.
 New York’s top estate tax rate is 16%, 
so a New York resident with a taxable 
estate of $15 million would pay over $1.1 
million more in total estate taxes than a 
Florida decedent, and the same would be 
true for residents of Massachusetts, New 
Jersey and Connecticut.
 It’s enough to make clients think seri-
ously about moving to a warmer climate, 
particularly if they believe that Congress 
will pass a permanent exemption this year 
in the $3.5 million range.
 New York State’s Department of Taxation and Finance has 
a special unit that concentrates on challenging the “change” 
of domicile of its former citizens through income and estate 
tax audits. The audits result in approximately $125 million 
annually in additional revenue to New York – and with the 
current economic situation, the audits will undoubtedly in-
tensify over the next couple of years, at least. 
 Once a client establishes a domicile (a person can have 
several “residences” but only one “domicile” – the place 
demonstrated by the client’s actions to be his or her true 
“home”), he or she must establish by “clear and convinc-
ing evidence” that the domicile has been abandoned and 
a new one established. This burden is not easily met, and 
estate planners should make clients aware of the major 
pitfalls, as well as the consequences of not being able to 
demonstrate the change. It’s not just a matter of “count-
ing days” where the client spends time, or of self serving 
declarations of where one’s domicile is.
 Having said that, the first issue to discuss with clients does 
in fact involve “counting days”. If the client is coming to Florida 
from a State that has a “statutory residency” provision, an 

attempted domicile change can be doomed before it gets off 
the tarmac at JFK! As an example, New York Tax Law 605(b) 
states that if a taxpayer spends 184 days or more in New 
York and has a “permanent place of abode” in New York, the 
taxpayer is a New York resident for income tax purposes for 
the year in question. The taxpayer loses, despite what he or 
she can demonstrate to New York authorities about “intent” 
to change domicile.
 But even if the client “wins” the battle of statutory residency, 
he or she can still “lose” the war of domicile. New York and 
other states have established audit guidelines to examine 
whether taxpayers have truly intended to abandon their 

current domicile in favor of another state. 
New York guidelines instruct auditors to 
look closely at five “primary” factors to de-
termine intent:

1. The Home – It is okay to keep the New 
York home (retention not a “disqualifying 
factor” but “a factor to be considered”, 
according to the guidelines). Auditors 
will look at the relative sizes of the New 
York and Florida homes, their value, the 
nature of use, the types of communities 
where the homes are located, and also 
will scrutinize the types of possessions 
in each location. Obviously, it would be 
better for clients to sell the New York 
residence and at least “scale down” to a 
smaller one, if feasible.

2. Active Business Involvement – The 
entrepreneur who “retires” from his or her 

business in New York and hands the business to younger 
family members is of particular interest to auditors, who 
won’t be the least bit impressed that the newly-minted 
Floridian isn’t physically present in New York to run 
the business. In addition to examining whether there 
is continuing substantial investment, auditors will look 
for active participation, supervision and the extent of 
a policy-making or management role. Constant phone 
calls, faxes and e-mails to the successor management 
team may help the auditors conclude that the client never 
really left the old job, but rather simply left the location 
where the job is being done. This factor is a major trap 
for the unwary.

 3. Time – Even though the client has already passed 
the statutory residence test (less than 184 days a year 
in New York), auditors will look at the “quantity and 
quality” of time spent in New York to establish “overall 
living patterns” that will help them determine taxpayer 
intent. Auditors will examine diaries, appointment logs, 
calendars, credit card receipts, ATM records, telephone 
bills and anything else they think might assist them. 
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“Seasonal visits” back to New York to be with relatives 
and old friends are surely okay, but changing from 6 to 
7 months a year in Florida may not be.

 �. Items Near and Dear (Teddy Bear Rule) – Auditors 
look at where the taxpayer keeps items of “significant 
sentimental value”, not necessarily expensive items, 
such as family heirlooms, important furniture, art works, 
book collections, family photo albums . . . and even pets! 
(tell your client to get a pet Gator as soon as he moves 
to Florida . . . then the auditor will surely conclude the 
taxpayer is really a Floridian!)

 �. Family Connections – While this is listed as the 
last of the five “primary” factors, auditors are told not to 
consider it, unless no conclusion can be reached by an 
examination of the first four. This is because the factor 
is extremely intrusive and involves the taxpayer’s “com-
mitment” to be in New York for what would objectively 
be called “significant quality time” with children, grand-
children or friends, to the near exclusion of activities a 
Florida domiciliary would normally gravitate towards. 

If auditors cannot reach a conclusion based on an exami-
nation of the primary factors, they are instructed to look at 
“other” factors, some of which are logical extensions of the 
primary factors. Drivers licenses and other licenses, auto 
and boat registrations, voting locations (not just November 
but local elections, etc.), social activities, listing of domicile 
on formal documents, tax filing locations etc., are some of 
them, but the self serving nature of many of these factors 
is why they are given little weight in and of themselves.

 Two “non factors” . . . where charitable contributions are 
made and where volunteer activities are performed . . . “shall 

not be used in any manner” to determine domicile, according 
to New York State Tax Law. But logic suggests that clients who 
have truly changed domicile would be looking to charitable 
and volunteer outlets in their new community. Clients should 
be advised accordingly, to at least split the contributions and 
volunteer work between Florida and the former state. 
 New York commences its audit process with a fairly in-
nocuous letter and a short questionnaire. Clients should 
be cautioned against responding to the letter without the 
assistance of counsel and/or their CPA. A properly prepared 
response to the short questionnaire will nip the audit process 
in the bud most of the time, but a casual answer or two could 
trigger the sending of the second questionnaire, which is 
much longer and significantly more intrusive then the first.
 Leaving family, friends and memories in another state 
and moving to Florida can be a difficult decision for clients, 
but at least lawyers can help them make sure it’s not an 
overly – taxing one..

Michael P. Stafford is Counsel at Farrell Fritz, P.C. in New 
York. A member of the Florida Bar since 1976, he has been 
a member of the RPPTL Executive Council for the past 17 
years. He served five years on the Board of Governors of 
The Florida Bar, including two years on the Bar’s Executive 
Committee, and was also on the Board of Directors of the 
Florida Bar Foundation from 2002-2006.
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