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As the subprime market
implodes, many home loans are in
foreclosure or at the brink of it. As
a result, an increasing number of
homeowners are searching for
ways to avoid foreclosure. One
fruitful ground for them is the
Truth in Lending Act (“TILA”).

The purpose of TILA is
“to assure a meaningful
disclosure of credit terms
so that the consumer will
be able to compare more
readily the various credit
terms available to him and
avoid the uninformed use
of credit, and to protect the
consumer against inaccu-
rate and unfair credit
billing card practices.”1

TILA and the implement-
ing Federal Reserve Board
Regulation Z regulate the content
and presentation of loan agree-
ments.2 In that regard, TILA
requires creditors to clearly and
accurately disclose credit transac-
tion terms.3

TILA allows a borrower to
rescind a consumer credit transac-
tion that is secured by an interest
in his or her principal dwelling.4
However, the borrower must exer-
cise his or her right of rescission by
midnight of the third business day
following the consummation of the
transaction or the delivery of the
information and rescission forms
together with material disclosures,
whichever occurs later.5 The
lender must provide the borrower
with a clear and conspicuous dis-
closure of the right to rescind
before the transaction is complet-
ed. An effective and sufficient dis-

closure can protect the lender’s
financial interest in the transac-
tion. If the lender does not give the
borrower proper notice of his or
her right to rescind, the rescission
period extends from three days to
three years, providing the borrow-
er with an escape hatch from his or

her commitment.6
Congress has expressly

stated that borrowers
have no rescission rights
“arising solely from the
form of written notice used
by the creditor to inform
the obligor of the rights of
the obligor under this sec-
tion, if the creditor provid-
ed the obligor the appro-
priate form of written
notice published and
adopted by the Board, or a

comparable written notice of the
rights to the obligor, that was prop-
erly completed by the creditor.”7 In
some instances, courts have found
that adherence to the Federal
Reserve Board’s Model Form will
bar a TILA claim entirely8 or at
least will serve as prima facie evi-
dence of compliance with the dis-
closure requirement.9

Surprisingly, the Second Circuit
has not addressed many issues
arising out of TILA.10 And, notably,
it has not addressed the precise
issue here: when may a borrower
exercise his or her right to rescind
a transaction due to improper
notice under TILA.11 As a result,
district courts within this circuit
have relied on authority in other
circuits to resolve TILA claims in
general and TILA non-disclosure
claims in particular.12 This creates

uncertainty when litigating there
as circuit courts “are divided on
whether ‘technical’ violations of
TILA, such as the failure to fill in
the date the rescission period
expires on the notice provided to
borrowers, impose liability on the
lender or its assignee.”13

Presenting one view, the First
Circuit has recently stated in
Palmer v. Champion that improper
rescission notice claims under
TILA must be analyzed objectively
from the perspective of the reason-
able consumer.14 In that case, the
rescission notices stated that, “[i]f
you cancel by mail or telegram, you
must send the notice no later than
midnight of April 1, 2003 (or mid-
night of the third business day fol-
lowing the latest of [three listed
events]).”15 However, the date cer-
tain stated in the clause elapsed
before the borrower received the
notice.16 The borrower sought to
rescind a year later claiming a
TILA violation on the grounds that
the notice was defective and con-
fusing.17 The First Circuit held
that the rescission notice was not
defective or confusing even though
it did not state the specific date on
which the right to rescind
expired.18 In so holding, the court
explained that an objectively rea-
sonable person would have grasped
the meaning of the alternative
deadlines and could have computed
the actual deadline based on the
passage of the three business days
upon receipt of the notice.19

Presenting another view, other
circuits have taken the position
that technical or minor violations
of TILA allow a borrower to
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rescind years after a transaction.
For example, the Ninth Circuit
and the Fifth Circuit have held
that the failure to fill in the expi-
ration date for the three-day
rescission period or the failure to
deliver two copies of the rescission
form allows a borrower the right to
rescind up to the three year
limit.20 However, most decisions
from these circuits that take this
hard-line view of TILA violations
predate Congress’s amendment to
TILA in 1996 in which it “rejected
[a] hyper-technical view of TILA,
by imposing a temporary moratori-
um on TILA class actions and then
amending the statute out of con-
cern that courts were ‘allow[ing]
plaintiffs to rescind a mortgage as
a result of minor TILA viola-
tions.’ ”21 And, notably, some of
these decisions involved notices
that did not mirror the Federal
Reserve Board’s Model Form.22

When confronted with a valid
rescission notice, a lender must
return to the borrower any money
paid and must void the security
interest in the borrower’s proper-
ty.23 Failure to do so gives rise to a
claim against the lender for dam-
ages.24 And, for rescission to be
fully effective under TILA, the
borrower must return possession
of the property to the lender.25

And, notably, even when a borrow-
er is permitted to rescind a trans-
action, courts routinely require
him or her to tender the principal
of the loan,26 or other amounts
due to the lender.27

To minimize the risk that
lenders face under TILA, they
should take steps to ensure compli-
ance with the rescission notice
requirements under this law. For
example, they should conform their
disclosure notices to the Model
Forms provided by the Federal
Reserve Board. And, their counsel
at closing must ensure that borrow-
ers receive proper notice of their
right to rescind the transaction.
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