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Four

[,
By Jammes M. Wicks

This month we review four decisions ren-
dered by the Judges of the Basten: District of
New York, Alfonse I'Amaw Courthouse.
First we consider & decision by the Hom.
Joseph F. Bianco disnissing a complaint
alfeging viclations of the Americans with
Disabiiities Act without prejudice. Next, we
consider a decision by the Hon. Leonard D.
Wexler to dismiss claims conditioned upon
the plaimif filing these same claims as
counterclaims In & related Pennsylvania
action. We then review a decision by the
Hon. Denis R. Hurley dismissing 2 motion
for jury demand. Finally, we review another
decision by the Hon Leonard D. Wexler
adopting 2 Report and Recommendation
granting 2 motion to add a party and fraud
claim, end denying a motion (o add an alter
ego liability claim.

In Wendel v. New York, 06-CV-4941
(EINY, May 4, 2007), the District Court
cansidered plainifi’s claim that a New
York State statute regarding special cense
plates for disabled persons violates her
rights under the Americans with
Disabilities  Act  {“ADA™). Wendeil
obtained handicapped license plates from
the DMV for one car, but was subsequently
denied another set for a second car, Under
Mew York Vehicie and Traffic Law § 404-3,
& severely disabled person is only permitied
one set of identification plates for a motor
vehicle, Wendell asserted that the statilte
was facially invalid because it denied her
the benefit of using public highways and
ather motor vehicle facilities, in violation
of the ADA . Plaintiff's claim failed because
§ 404-a, on s face, does not lieif 2 dis-
abled driver’s ability 0 use public road-
ways or own muliiple  vehicles
Furthermore, under New York Vahicle and
Traffic Law § 12055 » disabled driver
may obtain 8 handicap “hang-tag” W @
vehicle without special plaies.

Havertheless, defendant’s motion 1o dis-
miss the compinint was gramwed withou!
prejudice. At oral argument, plaimiff's
counsel siated g ¢
out on certain bensdits when they are
denied muliiple special plates, mcluding
exeraptions from New York City iraffic
tickets and priority by tow-trock operators
agsisiing vehicles on public roadways.
These aileged disparitios were tol enunci-
aied in the compleint only a foeiad chal-
lenge to § 404-a was presented.
Defendants argued that permittiag plaim-
tiff’s amendment would be futile, first
because the named defendants benr no Ha-
bility for any alleged actions of Mew York
City police officers, and second because
benefits conferred by third-parties cannol
form the basis of an ATXA claim against the
State. The Court was ungbie 1o resclve this

fusility issug, however, unti plainiiff stated
what benefits were denjed und by whom.
Therefore, plaintifi's complaint was dis-
missed without prejudice purseant to Rule
12(h){6} of the Federal Pales of Civil
Procedure, allowing thirty days ¢ amend
the complaint.

Fa Pugfin Company, LLC v Kvita, CV-
063879 (EDNY. April 19, 2007, plain-
i brought an action apainst defendants

.

tion, and violation of the KEacketeer
Influenced and Corrupt (rganizations Act
(“RICC™, Defendants moved o dismiss
the compleint, or, in the sliemative, (o

transfer the action to the United Swtes
District Cour for the Middle Dismict of
Pennsyivaniz.

Defendants asserted that plaintiff’s com-
pleint arose from the same transaction of
accurrence that produced claims asserted
by defendunts MNikki Kvitka and Nikel
Enterprises, Inc. againgt the plaindff in the
Middie District of Pennsylvania (the
“Pepnsylvania Actios™) approximaiely (wo
menths prior to this case (the “New York
Action™). (Defendants removed the action
1o the District Court.) As a result, defen-
dants contended that plaindfi’s claims in
the New York Action were unasserted com-
pulsory counterclaims in the Pennsylvania
Action according to Rule 13a) of the
Federal Rules of Civil Procedure. Because
plaintiff failed to assert its compulsery
counterclaims, the New York Aciion should
be dismissed zbsent a showing of z balarice
of convenience or special circumslances.

The District Court agreed with the defen-
danty that plaintiff’s claims in the New York
Action were compulsory counterclaims in
the Pennsyivania Action because there was
a sufficient “logical relationship” between
defendants” claims in the Pennsylvania
Action and plaintff’s claims in the New
York Action, and the esseniial facts were
sufficiently “logically connected” that judi-
cial economy and fairsess considerations
dictated the issues be resolved in one action.
See Adam v, Jacobs, 930 F2d 8%, 92 {2d Cir,

19913, Furthermore, the claims in both
cases argse from the same contraciual sela-
lionship between plainiff and defendant
and events related to iis termination,

When this determination is made, the
Court has the opportanity to stay o dismiss
the action depending tpon a showing of 2
balance of convenience or special circam-
stances giving priority to cas action.
Commen factors includer {1) the conve-
pience of the withesses; (2} the location of
the relevani documents and the relative
ease of secess 1o sou of proof; (3} the
convenience of the parties: (43 the locus of
the operative facts; {5} the availubility of
process o compel atiendance of wwilling
witngsses: (6) the relative means of the par-
ties; {7) a forum’s familiarity with the gov-
erning law; (8) the weight accorded a plain-
1iff's choice of forum; and {9} wigl efficien-
cy and the interests of justice, based on a
totafity of the circumstances, See J. Lyons
& Co. v, Repubiliv of Teq, Inc., 892 Flupp,
486, 492 (SDNYY. 1993). Weighing these
factors, the Court concluded that there was
no justification to grant priority o the New
York Action. Factors 1 through § and 7 dud
not significently favor cng action over the
other. Factor 6 did not Tavor one action
hecause the relative means of the pariies
wig nct presenied in the record. While fac-
tor & held substaniial weight, it was offset
by factor 9 because the imteresis of wial
efficiency and justice weighed woward com-
bhining the actions in the forum where the
firs!t action was fled.

Given the conpections between both
actions” allegaiions, the Cournt concluded
combining the actions in one forum would
stgrificamly promote the interests of jus-
toe andd judicial economy. Therefore, the
Court granted the defendants’ motion ©

i the Mew York Action with the con-
dition tha plainif was permined o file i
cimims oA countercleime o the
Fennaylvania Action.

in Shambreskis v. Bridgepori and Port
Jefferson Stecwmboat Company, 02-CV-
2652 (E.DNY. May 16, 2007), defendant’s
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motion 1o strike phaintfi’s jury demand was
granted. Plaintff, represented by counsel &
the time the action commenced, did not
state in eliher the simmons or complaint &
jury demand. The civil cover shest, howev-
er, di¢ indicate (hal & jury was demanded.
This civil cover sheet was not served with
the swwmons of compiaint on the defen-
dant. Similarly, the answer did 5of contain &
Jury demund. During the preparation of the
pre-trial order, plaingiff, in its input 0 the
pre-trial order, demanded a jury and subse-
quently filed the appropriate mation.

Atimely jury demand is made by serving
on the other parly & written demand after
the commencement of the actien and no
later than ten days after the service of the
last pieading directed at such issue.
Fed R Civ.P 3%, Plaintiff argued that the
civil cover sheet confaining the jury
demand was sufficient to satisfy this rute.
The Court disagreed, citing a Second
Circuit case slating a tmely served civil
cover sheet can constitule a proper jury trial
dernand, See Favor v. Coughlin, 877 F24
219 (24 Cir. 1989). Nevertheless, the Court
still considered whether 1o allow the plain-
uff's jury demsnd pursuant o Federal
Rules of Civil Procedure 38(8) or G{b.
Under Rule 3%{b), a district court may grant
s late jury request. Because the inadver-
tence 10 tmely file a demand was attribut-
able to plaintiff's counsel at the time, the
Court considered three criferia under &

39¢b) application: {1} whether the Issue in
the case is one traditionally wiable by jury;
{2y whether the partics were operating on
the assumption that the tial would be &
bench trizl; and (3} whether the party
opposing the jury demand would be unduly
prejudiced if the court permitled a jury trial.
See Cassone v Orthe Pharmaczuii
Corp., 702 F2d 389, 390 {2d Cir, |}
Hiltirastely, the Court held that the
tor significantdy tipped the scale in favor of
the defendant bocause the defendant had
engaged in foer and one half years of Jit-
gution planning based on the underyinnding
that the case would be heard as a bench

ab. Plaintiff did not articuiaiw any -
dice he would suffer if the matter was uie
by the Court, nor was the Court able to
foresee any injury.

Under Rule 6(b}, 2 Court may permit an
uitimely act overlooked as the ressil of
eacusable meglect. Following the guidance
of the Kaymond Court, the Distrier Count
considered the prejudice w the opposing
party, the reasen for the delay, its duration,
snd whether the movant acted in good faith.
Raymond v IBY Corp., 14BF3d 62 24 Cir.
19981, While the plaintff in this case acted
w good faith, the Court ultimately decided
to devry pamntiff an extension given the von-
sidevable delay in serving the jury demand
ad the extensive prejadics suffered oy the
defendant 45 3 result of the delay.

In the fast case we review, Ross Products
Drivision Abbou Laboratories, Inc. v, Saper,
CV.06-3264 (E.D.INY. April 26, 2007), the
District Court adopted a Report and
Recommendation  from  the  assigned
Miangistrate Judge, Michael L. Orenstein,
stating that the plaintiffs motion o add
Goodfellas, Iy y delendant be
granted. i cation for leave
t defendant Saper
Goodieiles, Inc. be grasied in pen and
gented in part, and that plais i
amend the complaint © add a claim of alter
ego Hability against Saper be denied.

Plzintift originally alleged breach of con-
tracz and unjust enrichment against Sup

over a nuiritional
suppiement sale
comtract. 1t was only
from  defendant’s
answer and  initiul
disclospre pursuant
to Federal Rule of
Civil Procedurg
26(a)¢ 1) that plaintiff leamed that Saper wag
acting as a representative of Goodiellas,
inc. and ot as Raymond Saper. Plaintff
then made 3 iimely motion to grant leave to
serve and file an amended spmmons and
complaint. Defendants opposed the motion,
arguing that piaintff unduly delayed in is
submission, since plaingff aliegedly knew
of Goodfelias, Inc., and the allegations were
vague, failing to state a claim.

ieave 0 fie an amended complaint is
freely given when justice so requires. Fed.
R. Civ. B. 15(a), Only when there is a show-
ing of undue delay, bad faith, ar dilatory
motive on the part of the movani, repeated
fuilure to cure deficiencies by previous
amendments, undue prejudice to the oppos-
ing party, or futility should leave to amend
be dented. Foman v. Davis, 371 U8, 178
{1962). The Court found that the addition of
Goodfelias, Inc. did not show undue preju-
dice, delay or bad faidh. Instead, the claims
involving the additional defendant were
retated closely to the issues already in the
pleadings, arose from the same facts and
circumsiances, and clarify andior comrect
formalities involved ia the matter.

The Court also found that plaintiff’s
motion to add a claim for fraud sufficient-
ly comgplied with Federal Rule of Civil
Procedure Rule 9(b)'s requirement of par-
ticularity. Regardless, plaintiff's amend-
ments were Hmited by the Court. A plain-
1iff canniot maintain a claim for fraud when
the anly fraud clurged relates to a breach
of contract, or where the claim is duplica-
tive or inexiricably related o 2 breach of
contract claim. Dooley v, Merropeliion
Jewish Health Sys., 2003 WL 22171876
(E.D MY July 30, 2003). Because the first
three elaims in piaintiff’s complaint corre-
sponded o the proposed fraud cisim and
sought the same amount of dammges, the
motion was denied, To the extent that
plaintiff s proposed frawd claim was based
on misrepreseniations  that  plaintiff
claimed Saper and Goodfellas, Tne. made
with knowledge of their falsity and with
specific intent 10 mislead the plaintiff into
entering the contract, the Court gramted
plaintiff’s motion.

Lastly, the Court denied the plaintifl’s
motion 1o add a claing of fraud under the
aller ego theory and doctrine of piercing the
corgorate veil. A party must show compleie
domination of the corporation related io the
trangaction: of interest and that such domi-
nation was wsed 1o commit & fraud or
wrong against the plaintiff which caused
injury. Matter of Morris v. New York State
Dep't of Taxarion and Fin., 82 N.Y2d 135,
603 N.Y.5.2d 807 {1993}. Here, the plain-
4ff’s allegations did not estzblish that
Zaper’s domination of Goodfelias, Inc, was
the means by which a wrong was done o
the plaintiff. Accordingly, the Count denied
plaintiff’s motion.

By James M, Wicks
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