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Thirty-five years ago, Congress 
enacted the Clean Water Act 
of 1972 (“CWA”) in an effort 
to “restore and maintain the 

chemical, physical and biological integrity 
of the Nation’s waters.”1 To effectuate this 
objective, one of the CWA’s principal 
sections strictly prohibits discharges of 
pollutants into the “navigable waters 
of the United States” without a permit 
from the Environmental Protection 
Agency (“EPA”).2 The CWA defines the  
term “navigable waters” to mean “waters  
of the United States, including the  
territorial seas.”3 

Over the years, the U.S. Supreme Court 
has issued a number of decisions analyzing 
whether “waters of the United States” 
includes certain wetlands under the CWA 
or applicable federal regulations. In United 
States v. Riverside Bayview Homes, Inc.,4 

the Court upheld CWA jurisdiction over 
wetlands that directly abutted a navigable 
creek. The Court ruled that “the relationship 
between waters and their adjacent wetlands 
provides an adequate basis for a legal 
judgment that adjacent wetlands may be 
defined as waters under the Act.”5

The ‘SWANCC’ Opinion 

In Solid Waste Agency of Northern Cook 
County v. United States Army Corps of 
Engineers (“SWANCC”),6 the Court again 
interpreted the CWA term “navigable 
waters” and held that isolated ponds and 
mudflats, unconnected to other waters 
covered by the Act, were not “waters of 

the United States.” The case involved 
ponds that had been formed as a result of 
an abandoned sand and gravel pit mining 
operation and were not “adjacent wetlands.” 
The Army Corps of Engineers’ regulations 
had defined the ponds nevertheless to be 
“waters of the United States” because they 
were “used as habitat by other migratory 
birds which cross state lines.”7 Under this 
Migratory Bird Rule, ponds that were 
isolated from navigable waters could 
constitute “waters of the United States” if 
they were used as habitat by migratory birds. 
The Court rejected that theory and held 
that the CWA did not protect isolated ponds 
without a significant nexus. The Court 
explained that, “[i]t was the significant 
nexus between wetlands and ‘navigable 
waters’ that informed our reading of the 
[Act] in Riverside Bayview Homes.”8 

‘Rapanos’

About six months ago, at the end of 
its last term, the Roberts Court issued 
its first important environmental law 

ruling, discussing the intersection between 
Riverside Bayview Homes and SWANCC. 
The Court’s decision in United States v. 
Rapanos 9 involved two consolidated cases. 
The first consolidated case covered three 
land parcels near Midland, Michigan. The 
first parcel, known as the Salzburg site, 
consists of roughly 230 acres, including 
28 acres of wetlands. The district court 
found, on the basis of expert testimony, 
that water from the site spills into the 
Hoppler Drain, which carries water into 
the Hoppler Creek and ultimately into the 
Kawkawlin River, which is navigable. The 
second parcel, known as the Hines Road 
site, consists of 275 acres, including 64 
acres of wetlands. These wetlands have 
a surface-water connection to the Rose 
Drain, which carries water into the 
Tittabawassee River, a navigable waterway. 
The final parcel, called the Pine River 
site, consists of some 200 acres. This site 
includes 49 acres of wetlands, and a surface 
water connection links the wetlands to 
the nearby Pine River, which flows into 
Lake Huron. The wetlands at issue in all 
three parcels are neither directly adjacent 
to nor entirely isolated from a navigable 
water of the United States.

The United States brought an action 
against the Rapanos petitioners for civil 
violations of the CWA. Specifically, the 
government claimed that the petitioners 
discharged fill into protected wetlands, failed 
to respond to requests for information, and 
ignored administrative compliance orders. 
After a 13-day bench trial, the district court 
made factual findings upholding the Corps’ 
jurisdiction over wetlands on the three 
parcels. On the merits the court ruled in the 
government’s favor, finding that violations 
occurred at all three sites. The U.S. Court of 
Appeals for the Sixth Circuit affirmed. 
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The other consolidated case similarly 
involved discharges into wetlands that 
connected through a series of waterways 
to a navigable water of the United States, 
and the Sixth Circuit similarly held that the 
wetlands were covered by the CWA.

In Rapanos, a 4-4-1 plurality opinion, 
the Supreme Court addressed how the term 
“navigable waters” should be construed under 
the Act. The plurality, written by Justice 
Scalia for four justices, would have reversed 
on the grounds that only those wetlands with 
a continuous surface connection to bodies 
that are “waters of the United States” are 
protected under the CWA. Justice Stevens, 
writing the dissent for four justices, would 
have affirmed on the grounds that wetlands 
not directly adjacent to navigable waters, 
but adjacent to tributaries of navigable 
waters, are protected under the CWA. 

Justice Kennedy’s View

Justice Kennedy, constituting the fifth 
vote for reversal, concurred only in the 
judgment and, therefore, provided the 
controlling rule of law.10 

Justice Kennedy took the view that 
wetlands come within the statutory phrase 
“navigable waters,” if the wetlands have a 
“significant nexus” to navigable-in-fact 
waterways. He explained that a significant 
nexus exists “if the wetlands, either alone 
or in combination with similarly situated 
lands in the region, significantly affect the 
chemical, physical, and biological integrity 
of other covered waters more readily 
understood as ‘navigable.’” 

Moreover, Justice Kennedy observed that 
when, in contrast, wetlands’ effects on water 
quality “are speculative or insubstantial,” 
they fall “outside the zone fairly encompassed 
by the statutory term ‘navigable waters.’” 
As Justice Kennedy discussed, the required 
nexus must be assessed in terms of the 
statute’s goals and purposes, which are 
to restore and maintain the chemical, 
physical, and biological integrity of the  
nation’s waters.

Justice Kennedy made clear that 
SWANCC’s holding was “not an explicit 
or implicit overruling of Riverside Bayview 
Homes” but that SWANCC provided further 
clarification of Riverside Bayview Homes’ 
construction of the term “navigable waters.” 
As Justice Kennedy explained, Riverside 
Bayview Homes and SWANCC establish 
that absent a significant nexus, jurisdiction 
under the CWA is lacking.

It should be noted that Justice Stevens 
argued that Riverside Bayview Homes was 
still the controlling precedent and did not 
require a “significant nexus” test. However, 
Justice Stevens also declared that, to the 
extent that the CWA included a “significant 
nexus” requirement, this requirement was 
“categorically satisfied as to wetlands 
adjacent to navigable waters or their 
tributaries.” Justice Stevens concluded by 
noting specifically that “all four Justices who 
have joined this opinion would uphold the 
Corps’ jurisdiction . . . in all other cases 
in which either the plurality’s or Justice 
Kennedy’s test is satisfied.”

Application of ‘Rapanos’

A number of courts have interpreted 
and applied Rapanos in the months since 
it was decided. For the most part, these 
decisions reject the views of those who 
believed that Rapanos would be the death 
knell of expansive Corps jurisdiction  
over wetlands.

In United States v. Evans,11 the Middle 
District of Florida adopted Justice Stevens’s 
suggestion to apply either the plurality’s or 
Justice Kennedy’s standard.

In No. Cal. River Watch v. City of 
Healdsburg,12 the Ninth Circuit, the first 
circuit court to apply Rapanos, ruled that 
Justice Kennedy’s concurrence provided the 
controlling test, and it found jurisdiction 
over the property at issue.

Then, in United States v. Gerke Excavating, 
Inc.,13 the Seventh Circuit also found that 
Justice Kennedy’s test was controlling.

 The First Circuit Court of Appeals, in 
United States v. Johnson,14 concluded that the 
federal government can establish jurisdiction 
over putative wetland sites if it can meet 
either the plurality’s or Justice Kennedy’s 
standard as laid out in Rapanos.

Well-Known Standard

Justice Kennedy’s significant nexus test 
is well known to the courts, many of which 
have applied it since SWANCC. As the 
Eastern District of North Carolina declared, 
“SWANCC clarified that the critical factor 
for the exercise of jurisdiction under the 
CWA is a ‘significant nexus’ between the 
body of water at issue and a traditional 
navigable water.”15 For the most part, 
courts that have applied that standard since 
SWANCC have found jurisdiction.16 

As a practical matter, where either Justice 
Kennedy’s “significant nexus” standard or 
both the plurality’s standard and Justice 
Kennedy’s standard are deemed to apply, 
courts will continue upholding federal 
government jurisdiction over a broad expanse 
of “wetlands.” Regulations by the Corps or 
Environmental Protection Agency—or a 
subsequent Supreme Court decision—may 
alter the standard, but for now, little has 
changed because of Rapanos. 
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