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For tactical purposes, more and
more litigants now turn to the
Donnelly Act—New York's anti-trust
law—in routine commercial disputes.
And, the reason for this is clear: the act
authorizes treble damages and attor-
ney's fees. This article analyzes the
purpose of the Donnelly Act, its pre-
requisites, and arguments to consider
when confronted with this
claim.

Because of the enormous
pressure that treble damages
and attorney's fees place on a
litigant, it is important that
courts take a hard look at
whether a Donnelly Act claim
is viable. It is encouraging to
note that the Nassau County
Commercial Division does
indeed hold litigants to their
burden before allowing them
to proceed with a Donnelly
Act claim.1

The Donnelly Act is codi-
fied under General Business Law §
340 et seq. Section 340 provides in per-
tinent part that, "[e]very contract,
agreement, arrangement or combina-
tion whereby a monopoly . . . is or may
be established or maintained, or
whereby competition . . . may be
restrained . . . is . . . illegal."2 It is well-
settled that, "[a]nti-trust laws are con-
cerned with acts that harm 'competi-
tion, not competitors.'"3 And, thus,
"behavior which hurts or even destroys
an individual competitor is not illegal
under anti-trust laws unless it also
adversely affects competition."4

To establish a prima facie case
under the Donnelly Act, a litigant
must satisfy the following elements:
(1) identify the relevant product and
geographic market; (2) describe the
nature and effects of the purported
conspiracy; (3) allege how the econom-
ic impact of the conspiracy restrains
trade in the market in question; and
(4) show a conspiracy or reciprocal
relationship between two or more enti-
ties who are named.5 Failure to allege
any one of these prerequisites is fatal.6

As to the first element, not any
product or market satisfies this
requirement. Rather, it must be a

product and market of sufficient mag-
nitude. A single product or narrow
market is insufficient.7 And, as noted
above, the reason for this is that the
Donnelly Act is concerned with harm
to competition, not competitors.8 As to
the second element, it is incumbent
upon the pleader to set forth details
that describe the nature and effects of

the purported conspiracy. It is
insufficient to simply allege in
conclusory fashion that a con-
spiracy took place.9

As to the third element, the
pleader must set forth the eco-
nomic impact of the conspira-
cy. In most cases involving rou-
tine commercial disputes, a lit-
igant can not satisfy this pre-
requisite because the harm
alleged is only to the litigant,
not to competition.10 As to the
fourth element, the pleader
must allege specific facts that
a conspiracy took place—bare

bones' allegations are insufficient.11

Analysis of the above authority
demonstrates that the Donnelly Act is
not designed for the routine commer-
cial disputes. Rather, it is there to pun-
ish companies that engage in harmful
conduct towards competition—not
competitors.
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