
The Probate Exception to Federal J urisdiction
By Eric W. Penzer and Frank T. Santoro

Federal courts are courts of limited jurisdiction,

possessing only such power as authorized by the

Constitution and by statute.' Whether a federal court

has jurisdiction to entertain a matter is most often re-

solved by determining whether the action involves
a federal qu.estion,2 or whether there exists diversity

between or among the parties.' Once jurisdiction is es-

tablished, the obligation of a federal court to exercise
the jurisdiction given to it is "virtually unflagging."4 In

making such jurisdictional determinations, however,

there are certain jurisdictional exceptions that courts of-

ten have to consider.

One such exception to the jurisdiction of the federal

courts is the probate exception. In the broadest sense, the

exception excludes probate and certain probate-related

matters from the federal courts' The exception has been

described as "one of the most mysterious and esoteric

branches of the law of federal jurisdiction."' Recently,
in. Marshall a Mar>11nll,7 the Supreme Court revisited the
probate exception, cautioning against its expansive ap-

phcation and stating that the probate exception is "nar-

row," and should not be used as an excuse for federal

courts to decline to exercise jurisdiction over actions

merely because they involve a probate-related matters

and brought suit in federal district court against the

executor of the estate and the American heirs for a de-

termination that the American heirs had no interest in

the estate and that the entire estate belonged to the Alien
Property Custodian." Specifically, the Alien Property

Custodian sought a declaration that he was "entitled to

receive the net estate of the [decedent] in distribution,

after the payment of expenses of administration, debts,

and taxes," T4

In Markham, the Cowart held that the federal dis-

trict court had jurisdiction to hear the Alien Property

Custodian's claim, setting forth a framework for the pro-

bate exception that drew various interpretations in the

lower courts for more than sixty years, until Marshall,

The Court explained that the federal courts lack j u ris-

diction to probate a will or to administer an estate,,,'

However, the Court held. that beyond the probate of a

will or administration of an estate, the "federal courts

of equity have jurisdiction to entertain suits 'in favor of
creditors, legatees and heirs' and other claimants against

a decedent's estate 'to establish their claims' so long

as the federal court does not interfere with the probate

proceedings or assume general jurisdiction of the pro-

bate or control of the property in. the custody of the state
court-"'C,

I. The History of the Probate Exception-
Markham and Its Progeny

The probate exception is rooted. in Congress' statu-

tory grant of diversity jurisdiction to the federal courts

in i789.9 The Judiciary Act of 1.789 was construed as

limiting the grant of jurisdiction to these matters that

would have been within the jurisdiction of the English

courts of common law and the High Court of Chancery

in 1789.10, Courts, including the Supreme Court in
Markhayn a Allen, expressed the view that neither the
English courts of common law nor the high Court of

Chancery were vested with the power to address certain

probate-related matters, and thus the federal courts also
lack such jurisdiction.]

In MarkhaTn, the last Supreme Court case to ad-
dress the probate exception before Marshall, the will of

a California resident, which named German citizens as

beneficiaries, was admitted to probate in state court.i2

The heirs of the decedent, American citizens, petitioned
in state court, asserting that under state law the German
legatees were ineligible as beneficiaries, and that peti-

tioners, as United States citizens, were thus entitled to
inherit the decedent `s entire estate, The Mien Property

Custodian, acting pursuant to the Trading With the

Fnemy Act, purported to vest himself as Custodian with
all right, title and interest of the German beneficiaries,

The Court attempted to clarify this holding by ex-

plaining that the fact that the state probate court would

be bound to recognize rights adjudicated in the federal

court would not constitute an interference with the state

probate proceedings.' Thus, the effect of the declara-

tory judgment sought by the Alien Property Custodian

would not be an exercise of probate jurisdiction or an
interference with property in the possession or custody

of a state court. Instead, it would merely determine the

Alien Property Custodian's right in the property, follow-

ing administration by the state probate court.a^

In the wake of Nfarkharn, courts employed various
methods for determining the scope of the probate ex-

ception.. While it was clear, after Mtarkharn, that federal
courts could not probate or administer wills, the import

of the Court's instruction that federal courts have ju-

risdiction "so long as the federal court does not inter-
fere with the probate proceedings Or assume general

jurisdiction of the probate or control of the property in

the custody of the state court" was subject to varying
interpretations.'s

Some courts examined the treatment of probate

jurisdiction by the states. For example, in Lainberg z^
Callahan, the Second Circuit was careful to cite the
above-quoted language of Markhain, but went on to hold
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that "[tlhe standard for determining whether federal

jurisdiction may be exercised is whether under state law

the dispute would be cognizable only by the probate

court. If so, the parties will be relegated to that court;

but where the suit merely seeks to enforce a. clai.zn utter

partes, enforceable in a state court of general jurisdic-

tion, federal diversity jurisdiction will be assumed."'

Commentators have described this approach as the

"route test."21 Undo the route test, if a dispute could

only be resolved by a. probate court, and the state court

of general jurisdiction had no subject matter jurisclictiori,
the federal court similarly had no jurisdiction.2'

Other lower courts attempted to apply the probate

exception by examining whether the claim asserted in

federal court would require the court to rule on the va-

lidity of a will. Essentially, while the federal court could

not make a ruling which would affect the validity of the

will, it could affect a right to share in the distribution

of the estate. Under this approach, the federal courts

could not invalidate a will for lack of capacity or undue

influence, but could make a. declaration as to the inter-

pretation of a will.23 Commentators have described this

approach. as the "nature of the claim test." ,4

Still other courts employed what they perceived

as the policy goals underlying the probate exception,

namely, the judicial economy of resolving probate-re-

lated matters in a single forum, utilizing the expertise of

state probate courts.'25

Ultimately, in Marshall, the Court rejected all of the
tests employed by these tower courts.

11, Marshall-The Facts
In Marshall, the decedent, J. Howard Marshall

11, died without providing for his wife, Vickie-Lynn

Marshall, in his will. According to Vickie, Marshall in-

tended to provide for her through a gift in the form of

a "catch-all" trust." E. fierce ;'Marshall, I-loward.'s son,

was the ultimate beneficiary of Howard's estate p1a.n.27

While the estate was subject to ongoing proceedings

in the Texas probate court, Vickie filed for bankruptcy in

California, a.nd. Pierce filed a proof of claim. in the federal

bankruptcy court alleging that Vickie had defamed him

when her lawyers told members of the media that Pierce

had engaged in. forgery, fraud, and overreaching to gain.

control of Howard's assets.' Pierce sought a declaration

that his claim was not dischargeable in ban.kruptc^; and

Vickie answered and asserted counterclaims, including a.
counterclaim that fierce had tortiously interfered with a

gift she expected from Howard? The Bankruptcy Court

granted summary judgment for Vickie on Pierce's claim

and, after a trial, entered judgment for Vickie can her

counterclaim for tortious interference, awarding Vickie

substantial compensatory and punitive damages.'(;

Following the trial, Pierce filed a post-trial motion to

dismiss for lack of subject.matter jurisdiction, asserting

that Vickie's torti.ous interference claim could be tried

only in the Texas probate proceedings. 31 The Bankruptcy

Court and the District Court held that the probate excep-

tion did not encompass Vicie's counterclaim, and deter-
mined that fierce had tortiously interfered with Vickie's

expectancy by conspiring to suppress or destroy the

inter vivos trust instrument Howard had directed that his

lawyers prepare for Vickie, and to strip Howard of his

assets by falsifying documents and presenting them. to

Howard under false pretenses.s2

Ill. Marshall-The Ninth Circuit Decision

Citing Markhani,33 the then most recent Supreme
Court case addressing the probate exception, the Ninth

Circuit reversed the district court.-4 In so holding, the

court set forth a two-part test for applying the probate

exception, which it adopted from the Second Circuit's

decision in Moser v. Pollin.31 'I'he first prong of the test

was whether "the matter is purely probate in nature, in

that the federal court is being asked directly to probate a

will or administer an estates."" For the second prong of

the test, the Ninth Circuit analyzed whether federal ju-
risdiction would "(1) interfere with the probate proceed-

ings; (2) assume general jurisdiction of the probate; or

(3) assume control over property in custody of the state

court. "37

The Ninth Circuit's decision in Marshall relied heav-
ily on Maser. There, the Second Circuit explained that a
federal court could only "assume control over property
in the custody of the state court" where there are assets
in the custody of a state probate court.',' Additionally,
in determining whether the federal court would be as-

suming "general jurisdiction of the probate court," the

court followed a modified "route test."' Finally, the

court in Moser explained that the "nature of the claim"

test applied in determining whether federal courts

were prohibited froze. ":interfere[ing] with the probate

proceedings." 4'' The Moser court held that a decision

in the federal court would have dictated the result of

a pending petition to vacate a decree of probate in the

Surrogate's Court, and was thus barred by the probate

exception, as such a decision would interfere with pro-

bate. proceedings.

Citing both Markham and Moser, the Ninth Circuit

broadly interpreted the probate exception to apply

to "not only direct challenges to a will or trust, but

also questions which would ordinarily be decided

by a probate court in determining the validity of the

decedent's estate planning instrument. 1141 In employing

the tulo-part test as set forth in Moser, the court essen-

tially held that the "route test" and the "nature of the

claim" test precluded federal jurisdiction. The Court

held that Vickie's claim, if successful, would. "interfere
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with probate proceedings," because it would in effect

destroy the validity of Howard's will. The Ninth Circuit

explained that the probate exception reaches not only to
direct challenges to a will or trust, but also encompasses

other issues traditionally= deternhined by probate court

such as fraud, undue influence, and tortious interfer-

ence." Additionally, the Ninth Circuit held that where a

state has relegated probate matters to a court of special.

jurisdiction, and stripped its state court of general juris-

diction of the jurisdiction to hear probate matters, as in

Texas, that the federal courts also lack jurisdiction over
probate matters. 43

IV Marshall-The Supreme Court

The Supreme Court rejected the Ninth Circuit's

opinion that the probate exception applies broadly to

issues which would ordinarily be decided by a probate

court. The Court explained that "the probate exception

reserves to state probate courts the probate or annul-

m.ent of a will and the administration of a decedent's

estate; it also precludes federal courts from endeavoring
to dispose of property that is in the custody of a state

probate court."44 Thus, the Court held that the probate

exception to federal jurisdiction did not apply to Vickie's
claim, as her claim was not for the administration of an

estate, the probate of a will, or any other purely probate

matter, but was rather a tort claim, for which a judgment

was sought against Pierce, and which did not interfere
with a res in state court custody.4'

In so holding, the Court addressed Markham V,
Alle t,`(' which was relied upon by the Ninth Circuit in

applying the probate exception. The. Court clarified lan-
guage in the Markham decision, which it perceived as

ambiguous, in order to eliminate confusion in the lower

courts as to the breadth of the probate exception,47 In

doing so, the Court reformulated the probate exception

to federal jurisdiction, dispelling lower court interpreta-

tions of the appropriate} scope and nature of the probate
exception.

The Court addressed Markham's explanation of the
probate exception, that federal courts of equity have
jurisdiction to entertain suits "in favor of creditors, lega-
tees and heirs' and other claimants against a decedent's
estate to establish their claims so long as the federal.
court does not interfere with the probate proceedings
or assume general jurisdiction of the probate or control

of the property in the custody of the state court." ,9 The
Court further noted that Markham held that "[wjhile a

federal court may not exercise its jurisdiction to disturb
CTr affect the possession of property in the custody of a

state court, it may exercise its jurisdiction to adjudi
cafe rights in such property where the final judgment

does not undertake to interfere with the state court's

possession save to the extent that the state court is

bound by the judgment to recognize the right adjudi-
cated. by the federal court."49
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The Court noted that lower courts have incorrectly

interpreted the first quoted passage to preclude .federal

jurisdiction where federal courts would "interfere with

the probate proceedings," as precluding federal juris-

diction over a wide range of matters-' The Court held

that this language should not be interpreted so broadly,
and is merely a reiteration of the second quoted passage
in Marks ain, that the probate exception is limited, and

should apply where federal jurisdiction would "disturb

or affect the possession of property in the custody of a

state court." st As the Court explained:

In short, we comprehend the "interfer-
ence" language in Mark-hain as essential
ly a reiteration of the general principle
that, when one court is exercising in rein

jurisdiction over a res, a second court
will not assume in rem jurisdiction over

the same res. ...Thus, the probate ex-
ception reserves to state probate courts

the probate or annulment of a will

and the administration of a decedent's
estate; it also precludes federal courts

from endeavoring to dispose of prop-

erty that is in the custody of a state

probate court. But it does not bar fed-

eral courts from adjudicating matters
outside those confines and otherwise
within federal jurisdiction.'z

In its reformulated explanation of the probate ex-

ception, the Court declined to employ any of the tests

that had developed in the louver courts following the
Markham decision to determine the scope of the probate
exception. For example, the Court rejected what com-

mentators. had described as the " route" test, the Ninth

Circuit's determination that where a state has relegated

probate matters to a court of special jurisdiction and

stripped its state court of general jurisdiction to hear

probate matters, the federal courts also lack jurisdiction

over probate matters.51 The Court similarly rejected the
"nature of the claim test" that had been employed in the

Ninth Circuit and in other lower courts.

The Court also declined to undertake an in-depth

inquirv into the riveting dispute over the origins of the

probate exception to federal jurisdiction. The Court

noted. that the probate exception has been linked to the
judiciary Act of X1"89, which gave lower federal courts

jurisdiction over suits in law and equity- Rather than

address the leg:iti.macy of the supposed underpinnings
of the probate exception, the Marshall Court merely
stated that Vickie's claims fell far outside the probate ex-

ception described in Markhani.^"

Justice Stevens, concurring in the judgment, would

have gone further, as lie explicitly stated that he does

not believe that there properly exists any probate excep-

tion to federal jurisdiction. justice Stevens expressed his
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opinion that the origins of the probate exception as set

forth in Maarkl oln is "an exercise: in mythographl;" and

cited cases where the federal courts exercised jurisdic-

tion over matters which would fall within the probate

exception recognized in iM arsh all?

V. Case Law Post-Marshall

The Supreme Court's decision in Marshall has reined

in expansive decisions with respect to the boundar-

ies of the probate exception following Maarkhartn. There

have already been several cases decided since Marshall

that have applied the new boundaries set by Marshall,

courts willand which provide some insight into how

address the question of whether federal jurisdiction

will "disturb or affect the possession of property in the

custody of a state court," warranting application of the

probate exceptions

In Hof fnian t^ Simmer, a decedent's widow, the execu-

tor of his estate, alleged that she and. the decedent owned
all shares of stock of certain corporations as joint tenants

with rights of survir:orship_ss However, the defendants
relied upon an agreement executed by the decedent pursu-

ant to which the decedent and the defendants each owned
shares, and a right of first refusal for other shares, of one
of the corporations that the plaintiff claimed passed to her

by right of survivorship.s9 The plaintiffs allt ged that the
defendants did not own. any shares in that corporation, and
that the agreement was unenforceable for various reasons_
The plaintiffs sought a declaratory judgment in state court
that defendants had no rights or interests in the corpora-
tion, and a state tort claim for conspiracy to commit unlaw-

ful conversion-6E) The defendants removed the plaintiffs'
state court action to federal court on the basis of diversity

jurisdiction, and the plaintiffs argued that there was no
jurisdiction under the probate exception. Citing Marshall,

the court held that the case did. not fall within the probate

exception to federal jurisdiction." The court explained that
its determination of the validity of the agreement and its
effect on the decedent's owner-hip of the shares, and its
determination of whether the defendants committed a tort
against plaintiffs, would not interfere with the state court's

administration of the decedent's estate {''-

By contrast, in Tc;losra-Tana at. Nilooba n the court applied
the probate exception to bar a plaintiff's action to quirt

title against the defendants and unnamed defendants!" In
Talosu-Taha, the plaintiff, the son of the decedent, sought to

recover unpaid rent frorn the defendants, and quiet title on
property owned by the decedent, against the defendants

and tither unnamed defendants for the same property. 64
The Court dismissed the case, explaining that if it gave the
plaintiff quiet title in fee simple it would be rnziking a find-
ing that the plaintiff was the sole heir, and would disturb
the possession of real property in the custody of the Guava

probate court.e' According to the Court, this would be, an
interference with a res of the decedent's estate in the cus-

tody of a state probate court as prohibited by Marshall-61

As more lower courts address Marshall, different

interpretations will likely emerge as to how and when,

the boundaries of the probate exception to federal juris-

diction should be drawn. However, practitioners should

take note that Marshall has clearly reined in expansive

views of the scope of the probate exception, and has re-

jected tests that were previously used in determining the

application of the probate exception.
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