Contracting on the Internet:
Avoiding potential pitfalls under New York law

Most jurisdictions, including [
New York, enforce online con- §
tracts.l However, New York
courts do not enforce these
agreements where a consumer |
shows that she did not have ade- [
quate notice of the terms of the
contract; that she did not assent
‘to the terms of the contract; or
that the terms are uncon-
scionable. This article analyzes

these three central issues: notice,
David A.
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assent, and unconscionability.
Notice requires that the
terms of an online agreement be
reasonably communicated to the
consumer.2 As a general rule, adequate
notice exists where the terms of the agree-
ment are set forth on the computer screen

in view of the user.3 However,
adequate notice does not exist
where the contractual terms
are available to the user only
where she must go to another
link or scroll down the web-
page to another screen.4
Assent requires a consumer
to affirmatively agree to the
terms of an online agreement.5
For example, where the con-
sumer clicks an "I Accept" or "I
Agree" icon after displaying
the terms of an agreement
prominently on the program
user's computer screen, the
assent prerequisite is satisfied.6 And, a

consumer assents to the terms of an

agreement where the product and agree-
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ment are shipped to her and she retains
the product beyond the date specified in
the terms of the agreement.?

Unconscionability is a basis not to
enforce an online agreement. To invoke
this defense, a consumer must show that
the agreement was procedurally and sub-
stantively unconscionable.8 This requires
the consumer to show that she did not
have a meaningful choice in entering into
the contract, and that its terms unreason-
ably favored the other party?

As for the procedural requirement, a
court must analyze the steps taken to form
the contract to decide whether one party
did not have a meaningful choice in enter-
ing into the agreement.10 The relevant
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factors are: "the setting of the transaction,
the experience and education of the party
claiming unconscionablity, whether the con-
tract contained 'fine print,' whether the gell-
er used 'high-pressured tactics' and any dis-
parity in the parties' bargaining power"11
This requirement is not satisfied where an
online agreement was seven and a half
pages, written in easy to read font, and the
user was under no external pressure to
accept the terms of the agreement.12

As for the substantive requirement, a
court must analyze whether the contractual
terms unreasonably favor one partyl3 If
such a showing is made, this alone may be
sufficient to render a term unenforceable 14
For example, one court refused to enforce an
arbitration clause which would have forced
a purchaser of computers and software to
arbitrate her claim in Chicago, Illinois
before the International Chamber of
Commerce (ICC) which required advanced
fees of $4,000 — more than the cost of many
products — of which $2,000 was nonrefund-
able.15

Analysis of the above authority demon-
strates that New York courts will likely
enforce online contracts where they provide
the consumer with reasonable notice of the
terms of the agreement; require the con-
sumer to affirmatively assent to the agree-
ment; and do not contain any uncon-
scionable terms.
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