
 

RESTRICTIVE COVENANTS CAN BE A VALUABLE BUSINESS TOOL 
By Eric W. Penzer, ESQ. 
Farrell Fritz, P.C. 

Restrictive covenants can be a valuable tool in protecting the intangible assets of a business. In 
the context of an employment relationship, restrictive covenants usually fall into two categories, 
covenants not to compete and nonsolicitation covenants. Generally speaking, a covenant not to 
compete prohibits an employee from competing with the employer during the term of 
employment and, usually, for a period of time after the termination of employment. A 
nonsolicitation covenant usually prohibits the employee, following the termination of 
employment, from soliciting customers or clients of the employer for the purpose of transacting 

or attempting to transact business.  

But simply including such a restriction in an employment agreement is not a guaranty that a court will enforce it. 
Restrictive covenants are disfavored in the law. In the words of New York’s highest court, this disfavor “is provoked 
by powerful considerations of public policy which militate against sanctioning the loss of a man’s livelihood.” 
Accordingly, in New York, restrictive covenants in the employment context are carefully scrutinized, and will be 
enforced only to the extent necessary to protect the employer’s legitimate interests, including the protection of 
trade secrets, or to protect against competition from a unique or extraordinary employee.  

From a practical standpoint, the enforceability of a restrictive covenant generally turns on whether the employee 
had access to the employer’s “trade secrets” and whether the employee is likely to disclose or use the same in 
order to compete with the employer. Under New York law, a trade secret may “consist of any formula, pattern, 
device or compilation of information which is used in one’s business, and which gives him an opportunity to obtain 
an advantage over competitors who do not know or use it.” The efforts expended and investment made by a 
business to develop its business information, the lack of availability of the information to those not employed in the 
business, and the measures taken by the employer to guard the secrecy of the information all weigh heavily in 
determining whether a trade secret exists. 

Two propositions are worthy of mention. First, customer lists usually will not be afforded trade secret protection 
where the identity of the customers are readily ascertainable from sources outside the former employee’s business, 
including public directories, lists and trade journals. Second, specific information about a customer, including the 
contact person, ordering history, customer pricing, product needs, etc., may be afforded protection even where the 
identity of the customer cannot be protected. Suffice it to say that whether an employer’s business information will 
be afforded trade secret protection— and, by extension, whether the restrictive covenant is enforceable— is 
determined on a case-by-case basis.  

A lawyer experienced in litigating restrictive covenant cases can advise an employer regarding measures that can 
be taken to maximize the potential for enforcement of restrictive covenants. By the same token, an experienced 
lawyer can advise an employee on how to terminate the employment relationship, and begin a new employment 
relationship, in such a way as to minimize the risk that a restrictive covenant will be enforced. 

For more information about restrictive covenants or to speak with Mr. Penzer directly contact him at (516) 227-
0618, via email at epenzer@farrellfritz.com or visit 

Page 1 of 2Advantage Payroll Newsletter

10/28/2005http://www.sandwire.com/Advantage/Article2.html



 
Powered by Sandwire 

www.farrellfritz.com.  

Page 2 of 2Advantage Payroll Newsletter

10/28/2005http://www.sandwire.com/Advantage/Article2.html


