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Development Rights

‘Pine Barrens’ Reinforces Their Transferability, Despite Scalia’s View

It has been more than 20 years since
the New York Court of Appeals issued
wo decisions effectively approving the
power of local municipalitiesto prohibit
development on particular property and
wansfer the development potential to
another parcel through a process known
as “transfer of development rights”
{TDRs). This procedure is an effective
planningtool in providing for open space
and histaric preservation. In addition, it
comes to grips with the elusive regula-
tory taking issueunder the Fifth Amend-
ment.

The firstcase’ arose afier New York
City rezoned two private parks in the
Tudor City complex exclusively as parks
cpen to the public. The City granted the
park owner transferable development
air rights usable elsewhere, by severing
the above-surface development rights
from the surface development rights.

The Court noted that the develop-
ment rights were not attached to any
particular parcel which was designated
to receive the rights and thereby in-
crease development but were “floating
developmentrights.” The Court pointed
out that these rights were “utterly unus-
able until they could be attached to some
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accommodating real property, available
by happenstance of prior ownership, or
by grant, purchase or devise, and sub-
Ject to the contingent approvals of ad-
ministrative agencies.” That problem
led the Courttoreject the City’samended
zoning law.

Although the Court rejected the
approach inthatcase, itemphasized that
asystem under which TDRs were trans-
ferred to a development bank, which is
known as the “Chicago Plan,” would be
constitutional. The Court recognized
the changing needs of sociery, and
pointed out that “no property is an eco-
nomic island, free from coniributing to
the welfare of the whole of which it is
but a dependent part.” Such language
manifests an acknowledgment that land
isinterdependent, notabsolutely unique.
Further, it provides for flexible regula-
tion.

Zoning Change Upheid

The next year, the Court of Appeals
upheld a New York City zoning change
that prohibited the Penn Central Trans-
portation Company, which owned Grand
Central Station, from constructing an

office building above the terminal when
the law allowed the development rights
to be transferred to other specified prop-
erty, some already owned by Penn Cen-
tral or its affiliates. The Courtfound that
because the transferable above-the-sur-
face development rights attached to spe-
cific property, they could be considered
as part of the property owner’s return on
the property.? In other words, the exist-
ence of the TDRs gave the property
value, even though additional develop-
ment was prohibited.

Moreover, the United States Su-
preme Courtaffinmed the decision ofthe
Courtof Appeals inthat case, noting that
the law at issue did not amount to &
compensable taking in large measure
because of the TDRs. “While these
rights may well not have constituted
‘just compensation® if a ‘taking® had
occurred, the rights nevertheless un-
doubtedly mitigate whatever financial
burdens the law has imposed on [Penn
Central] and, for that reason, arc to be
taken into account in considering the
impact of regulation,”™

Following these decisions, and fol-
lowing amendments to New York State
law specifically establishing the requize-
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ments for TDRs,* it is clear that local
governments in New York may separate
theright to develop property from other
praperty rights and encourage orrequire
that the development rights be trans-
ferred or s0ld to a development “'bank”
or other purchaser for use on different

property.
Justice Scalia’s Opinion

Given this well-established history,
there probably would have been lintle
new to say about TDRs by now if it were
net for a three-Justice concurring opin-
ion written by 1).S. Supreme Court Jus-
tice Antonin Scalia last year in & little-
noticed case.’

In Suitum v. Tahoe Regional Plan-
ning Agency, Justice Scalia criticized
the use of TDRs by governments as a
way of avoiding taking claims by prop-
erty owners. Because there isno regula-
tory taking if a property retains substan-
tia] value, to consider TDRs as value
negates a taking, Justice Scalia recog-
nized. He believed, though, that courts
should first determine whether a par-
ticular regulation amounts to a taking,
and then consider the availability of
TDRsonly when analyzingthe compen-
sation payable to the affected property
OWners.

To put TDRs on the taking side of
the just compensation equation — that
is, to find that the scheme, because ofthe

existence of TDRs, creates such value
that a taking does not occur — “is a
clever, albeit transparent, device that
seeks to take advantage of a peculiarity
of our takings jurisprudence: Whereas
once there is a taking, the Constitution
requires just (i.e,, full) compensation . . .
a regulatory taking generally does not
occur so long asthe land retains substan-
tial (albeit not its full) value.™ To place
the TDR value on the compensation side
of the equation concedes that a taking
has occurred but reduces the “just com-
pensation” by the value of the TDRs.

Will Justice Scalia’s view take hold
in New York? A recent decision by
Suffolk County Supreme Court Justice
William Underwood, Ir., suggeststhat it
will not”

Pine Barrens Program

The Suffolk case arose in connec-
tion with a challenge to the constitution-
ality of the Long Island Pine Barrens
Protection Actthat was brought by prop-
erty owners against Suffolk County, the
State of New York, the New York State
Department of Environmental Conser-
vation, and the Central Pine Barrens
Joint Planning and Policy Commission.
The Act divides the Pine Barrens into a
“core preservation area,” where devel-
opment is prohibited, and & “compatible
growth area,” where limited develop-
ment is permitted.

Moreover, the Act permits property
owners to transfer or sell development
rights to the Central Pine Barrens Joint
Planning and Policy Commission or to
other property owners, for use in “re-
ceiving zones.” As recognized by Suf-
folk Supreme Court Justice Underwood,
once value is given property owners for
their development rights, their property
has not been denuded of value and thus
taking claims can not succeed.?

Local governments in New York
may separafe the right to develop
property from other property
rights and encourage or require
the developrment rights 1o be
Iransferred or sold 1o o
aeveloprment “bank” or other
purchaser for use on different

property.

Justice Underwood noted that there
are two ways to view the Pine Barrens’
TDRs: either as compensation for a
taking or as & factor in determining
whether a taking has occurred atatl. He
noted that despite Justice Scalia’s con-
clusion thatconsideration of TDRs must
be limited to the compensation side of
the takings analysis, “all of the salient
language in Suitum actually supportsthe
defendants’ position.”
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The court said that in Switum, the
plaintiff had applied for an application
tothe statutorily authorized agency fora
building permit, but that the application
was denied. The plaintiff then pursued
an administrative appeal and received a
specific amount of TDRs.

Itstated thatthe facts in Suitum were
distinguishable from the situation under
the Pine Barrens law because the law
required either condemnation or com-
pensation, or the granting of a building
permit.

As recognized by Suffolk
Suprerme Court Justice
Undlerwood, once value is given
properly owners for their
development rights,

their properly has not been
denvded of value and thus
taking claims can not

succeed

The court painted out that the zoning
regulation rejected in French severed de-
velopment rights from the affected par-
cels without any assurance thatthey could
ever be given tapgible form. In the Pine
Barrens case, however, the TDR provi-
sions “do assure preservation of the very
real economic value of the development
rights asthey existed when still attached to
the underlying property.”

The court cancluded that the Pine
Barrens law satisfied due process re-
quiremments and the need for tangible
compensation subjecttojudicial review.
Accordingly, it found the law to be consti-
tutional and granted judgment in favor of
the defendants and against the plaintiffs,

Conclusion

If Justice Scalia is correct, and the
rightto develop one's own property is &
ripht that cannot be taken without just
compensation, a local government that
attempis to do sowill alwaysbe required
to pay compensation. By contrast, a
well-defined TDR program gives gov-
ernment the regulation it wants and pro-
vides property owners with value, which
should mean that a “taking” has not
occurred and that no “taking” compen-
sation will have to be paid. By enacting
a sound TDR progrem, governments
will be better able to address open space
and preservation issues,

Certainly, theright of property own-
ers to developtheirproperty is one of the
most important attributes of property
ownership. New York law long has
indicated that local governments can
enact legislation transferring that right
to other property. As the real property
law of the state, that law should govern
in the area of TDRs, particularly when
specifically approved by the legislature.

Justice Scalia, recognizing the im-
partance of the state law of real property

in the taking area, gave controtling in-
fluence to state law in a major teking
case® Because TDRs are intimately
involved with taking, federalism and
developed jurisprudence should continue
to govern. Nevertheless, because Jus-
tice Scalia painted in very broad strokes
in his Switum opinion, all jurisdictions
employing TDRs should take notice and
review their TDR scheme to make cer-
tain it does not suffer the infirmities of
the plan at issue in Suwitum.
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