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Religious Land Use

Courts Uphold Statute, But Key Issues Remain

More than a decade ago, the U._S.
Supreme Court, in Employment Div.,
Dep't of Human Res. of Oregon v.
Smith,' eliminated the “strict scrutiny”
standard that it had applied for some
years in free exercise of religion cases.?

Instead, the Court held in Smith that
generally applicable, religion-neutral
laws did not have to be justified by a
compeliling govenmental interest, even
if they burdened religicus practices.

The Smith decision set off signifi-
cani controversy. In response, Congress
passed and President Clinton signed the
Religious Freedom and Restoration Act
of 1993 (RFRA).’ Acting pursuant to the
Enforcement Clause of the Fourteenth
Amendment to the U.S. Constitution,
Congress designed RFRA to have
claims under the Free Exercise clause
determined under the prior strict scru-
tiny test, which places a heavier burden
on governments than the Smith test.

The Supreme Court, however, had
ather ideas, and in City of Boerne v.
Flores® the Court held that RFRA was
unconstitutional, determining it ex-
ceeded Congress’s enforcement author-
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ity and was instead an atternpt to expand
the Constitution’s substantive rights leg-
islatively.

Congress responded. In July 2000,
Senators Orrin Hatch (R - Utah) and
Edward Kennedy (D - Mass.) introduced
the Religious Land Use and Institution-
alized Persons Act of 2000 (RLUIPA)
in the Senate. Gaining bipartisan sup-
port, RLUIPA unanimously passed both
houses of Congress and was signed by
President Clinton on Sept. 22, 2000.

RLUIPA again resurrects the strict
scrutiny standard of review for land use
cases involving the free exercise of re-
ligion. Specifically, it prohibits any gov-
ernment agency from imposing or
implementing a fand use regulation in a
manner that imposes a substantial bur-
den on the religious exercise of a per-
son, including a religious assembly or
institution, unless the government dem-
onstrates that imposition of the burden
on that person, assembly, or institution
is in furtherance of a compelling gov-
ernmental interest and is the least restric-
tive means of furthering that compelling
governmental interest,’

The underpinning for RLUIPA was
different from the basis for RFRA.
RLUIPA covers state action aimed at
tand use decisions and the application
of RLUIPA is limited to cases that af-
fect federally financed programs or in-
terstate and foreign commerce or cases
where the land use decisions are part of
a system of “individualized assess-
ments.” By limiting RLUIPA in this
way, Congress hoped to achieve consti-
tutionality by invoking its powers un-
der the Spending and Commerce
Clauses® and not the Fourteenth Amend-
ment. The ultimate effect of RLUIPA
is identical to that of RFRA,.

Recently, two federal district courts
— one in Pennsylvania, in Freedom
Baptist Church of Delaware County v.
Township of Middletown,” and one in
California, in Coftonwaod Christian
Center v. Cypress Redevelopment
Agency® — issued decisions under
RLUIPA. The Pennsylvania court
considered the constitutionality of
RLUIPA — apparently the first court
to do so in a reported decision — and
upheld it.
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The constitutionality of the statute
was not directly attacked in the Califor-
nia case, and the court applied the stat-
ute as written to preliminary enjoin the
govemment's actions that were chal-
lenped there.

These two decisions certainly do
not close the book on the validity of
RLUIPA. Rather, it is likely that other
courts — undoubtedly including the
U.S. Supreme Court — will have to
decide the constitutionality of the stat-
ute. Indeed, given the Supreme
Court’s recent Tenth Amendment de-
cisions, it would not be surprising if
this statute were to suffer the same
fate as RFRA.

Cottonwood

The California court’s decision in
Cottonwood illustrates the practical im-
portance of a court applying the
RLUIPA standard rather than the Smith
rule.

Cottonwood invaelved a dispute be-
tween the City of Cypress and the Cot-
tonwood Christian Center over property
owned by Cottonwood on which it
wanted to build a church facility that
would include a 4,700 seat auditorium
and surrounding buildings for use in its
ministries. Cypress wanted the property
as commercial retail space and began
eminent domain proceedings. Cotton-
wood filed suit, seeking to preliminar-
ily enjoin those proceedings.

Cottonwood asserted that the vari-
ous zoning decisions and efforts to con-
demn Cottonwood’s property were sub-
ject to strict scrutiny and that the city’s
actions only could be upheld if they were
the least restrictive means taken to ad-
vance a compelling government interest.
Cypress, however, relying on Smith, ar-
gued that review of government actions
under the Free Exercise Clause was gov-
emed by a rational basis standard.

The court disagreed and found that
a strict scrutiny analysis applied under
RLUIPA because the city’s refusal to
approve Cottonwood’s application in-
volved a “land use regulation or system
of land use regulations, under which a
government makes, or has in place for-
mal or informal procedures or practices
that permit the government to make,
individualized assessments,” as pro-
vided in the law.

Moreover, the court ruled, Cotton-
wood demonstrated that Cypress’s zon-
ing and eminent domain actions substan-
tially burdened its exercise of religion,
observing that Cottonwood was “unable
to practice its religious beliefs in its cur-
rent location.”

The court also stated that neither of
the interests advanced by the city for
refusing to grant Cottonwood’s appli-
cation and for condemning the Cotton-
wood property — blight and generating
revenue for the city — were sufficiently
compelling to justify burdening
Cottonwooad’s religious exercise.

In the court’s view, although aes-
thetic concerns are substantial govern-
mental interests’ they are not compel-
ling interests that could justify burden-
ing Cottonwood’s religious exercise
rights under RLUIPA.

The court also found that revenue
generation was not a compelling state
interest, adding that there was no evi-
dence that the construction and opera-
tion of the Cottonwood church would
place a significant burden on city re-
sources or require expansion of roads
maintained by the city.

The legal standard relied on by the
court led it to issue the preliminary re-
lief requested by Cottonwood. It seems
rather clear, however, that such relief
would not have been granted under the
Smith test.

Interestingly, the Cottonwood court
observed that Cypress had not attacked
the constitutionality of RLUIPA, at least
at the preliminary injunction stage of the
proceedings.

The court nevertheless cursorily
stated in dicta and without significant
analysis that because RLUIPA was
based on the Spending and Commerce
Clauses, it “would appear to have
avoided the flaws of its predecessor
RFRA, and be within Congress’s con-
stitutional authority.”

RLUIPA’s constitutionality was
the focus of the Pennsylvania
court’s decision in the Freedom

Baptist case.
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Freedom Baptist

In a case in which the Freedom Bap-
tist Church of Delaware County and its
pastor asserted that land use restrictions
enacted by the Township of
Middletown, violated RLUIPA, the
Pennsylvania court analyzed the consti-
tutionality of the statute and found it
constitutional.

In particular, the court examined
whether Congress had exceeded its au-
thority under the Commerce Clause
when it adopted RLUIPA.

The defendants in this case had
stressed that religious institutions had
virtually no effect on interstate com-
merce and that Congress therefore could
not seriously have invoked Commerce
Clause authority to regulate something
that they regarded as the antithesis of
commerce.

By contrast, the church countered
that the zoning condition on their prop-
erty, and associated parking require-
ments, constituted a substantial burden
on them, and therefore the commerce
aspect of RLUIPA was triggered.

The court stated that, at least in its
Commerce Clause dimension, it would
seem that Congress’s power over
economic activily remains
extraordinarily broad. The court seemed
to take at face value Congresstonal
findings as to the interstate commerce
Jurisdictional element underpinning
RLUIPA,, and then declared that insofar

as state or local authorities “substantially
burden” the economic activity of
relipious organizations, Congress had
ample authority to act under the
Commerce Clause. The court therefore
held the statute a “permissible exercise
of that broad power.”

The court also found that RLUIPA
critically differed from RFRA in that
RFRA had a “sweeping coverage™ that
ensured that statute’s “intrusion at ev-
ery level of government, displacing laws
and prohibiting official actions of almost
every description regardless of subject
matter, while RLUIPA was targeted
“solely to low visibility decisions.”
Based on this analysis, the court upheld
RLUIPA’s constitutionality.

These two cases demonstrate that
Congress through RLUIPA reaches
down to what traditionally has been a
matter of almost exclusively local con-
cern: the enforcement of zoning codes.
Yet, not only was the Commerce Clause
analysis not in depth, neither of these
two decisions analyzed the statute in any
detail in the context of the Tenth
Amendment, which imposes significant
limitations on legislation enacted under
the Commerce Clause to maintain the
division of power between states and the
federal government,

It is significant to note that RLUIPA
does not involve the First Amendment.
Rather, Congress, through RLUIPA, is
legislatively restricting local govern-
ment in its land use powers.

Court Decisions

In this context, consider the deci-
sion of the UU.S. Supreme Court in
United States v. Lopez," finding that the
Gun-Free School Zones Act was uncon-
stitutional. The case arose when a high
school student in Texas was arrested
after he was found carrying a gun and
charged with violating the statute.

The Supreme Court, invoking bed-
rock notions of federalism, observed that
the Constitution creates a federal gov-
emment of enumerated powers — and
that even Congress’ power under the
Commerce Clause was subject to lim-
its. The Court pointed out that Congress
may regulate the use of the channels of
interstate commerce, the instrumental;i-
ties of interstate commerce, and those
activities having a substantial relation
to interstate commerce. The Court held
that the Gun-Free School Zones law fell
within the third category as a regulation
of an activity that substantially affects
interstate commerce.

The Court found, though, that the law
was a criminal statute which “by its terms’
had nothing to do with “commerce™ orany
sort of economic enterprise, however
broadly one might define those terms.

Moreover, the Court continued,
the law had no express jurisdictional
element that might limit its reach to a
discrete set of firearm possessions that
additionally had an explicit connection
with or effect on interstate commerce.
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The Court then turned to the
government’s essential contention: that
the law was valid because possession of
a firearm in a local school zone did in-
deed substantially affect interstate com-
merce. The government argued, for
example, that the presence of guns in
schools posed a substantial threat to the
educational process by threatening the
learning environment, which, in tum,
would result in a less productive citi-
zenry, having an adverse effect on the
nation’s economic well-being.

The Court rejected this position,
stating thatunder the govemment’s “na-
tional productivity” reasoning, Congress
could regulate any activity that it found
was related to the economic productiv-
ity of individual citizens.

Instead, the Court found that the
possession of a gun in a local school
Zone was “'in no sense an economic ac-
tivity that might, through repetition else-
where, substantially affect any sort of
interstate commerce.” The Court then
ruled that the law was unconstitutional in
that Congress had exceeded its powers
under the Commerce Clause to enact it.

Two years later, in Priniz v. United
States,'" the Court ruled that provisions
of the Brady Handgun Violence Preven-
tion Act that required local police chiefs
to conduct background checks on gun
purchasers were unconstitutional.

Here, the Court recognized that be-
cause there was no constitutional text
speaking to whether Congress could

compel state officers to execute federal
laws, it examined the “historical under-
standing” of the Constitution’s structure
and “the very principle of separate state
sovereignty” to conclude that Congress
had gone too far.

Then, in United States v. Morrison,?
the Court found a section of the Vio-
lence Against Women Act of 1994 that
provided a civil remedy for the victims
of gender-motivated violence to be un-
constitutional.

The Court observed that gender-
motivated crimes of violence were not,
“in any sense of the phrase, economic
activity.”

In addition, the Count said, like the
Gun-Free School Zones Act at issue in
Lopez, the Viclence Against Women
Act contained no jurisdictional element
establishing that the federal cause of
action was pursuant to Congress’ power
1o regulate interstate commerce.

The Court concluded that if it per-
mitted the statute to stand, it would mean
that Congress could use the Commerce
Clause “to completely obliterate the
Constitution’s distinction between na-
tional and local authority.,” In the
Court’s view, “[t]he Constitution re-
quires a distinction between what is truly
national and what is truly local.”

Conclusion

These three decisions and other re-
cent opinions set forth a clear view of

the view of the majority of the current
Court with respect to federalism and
federal and local power.

They suggest that the Court very
well may place RLUIPA in the same
category as the Gun-Free School Zones
law, the Brady Act, and the Violence
Against Women statute when given the
opportunity. After all, what can be more
“truly local” than determining land use
in one’s neighborhood, especially when
such use complies with the
municipality’s well-considered compre-

hensive plan?
* ¥ %
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