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A Land-Use Trilogy

Cases Show Court is Increasingly Siding With Municipal Boards

On July 1, as it was ending its 2001-
2002 term, the New York Court of Ap-
peals issued decisions in three land-use
cases which, standing alone, might not
seem significant. When viewed to-
gether, however, the three cases are an
important statement by the Court regard-
ing the extreme deference that courts must
afford decisions by local zoning boards.

in particular, the Court held:
= in Matier of P.M.S. Assets, Lid v.
Zoning Board of Appeals of Village of
Pleasantville' that “the determination of
a zoning board regarding the continua-
tion of a preexisting nonconforming use
must be sustained if it is rational and
supported by substantial evidence, even
if the reviewing court would have
reached a different result’;
 in Matter of Retail Property Trust v.
Board of Zoning Appeals of Town of
Hempsread® a case that arose after a re-
quest for a “special exception,” that a
reviewing court “is bound to examine
only whether substantial evidence sup-
ports the determination of the board.
Where substantial evidence exists, a
court may not substitute its own judg-
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ment for that of the board, even if such
a contrary determination is itself sup-
ported by the record”; and

* in Matter of Ifrah v. Utschig® that
“[Nocal zoning boards have broad dis-
cretion in considering applications for
variances, and judicial review is limited
to determining whether the action taken
by the board was illegal, arbitrary or an
abuse of discretion.”

The unequivocal endorsement of the
deference owed to local zoning boards
— whether involving applications for
use or area variances, special exceptions
or otherwise — was only part of the sig-
nificance of the Court’s decisions. The
Court also elaborated on the phrase
“substantial evidence,” providing a
valuable roadmap for litigants as to the
quantity and quality of evidence they
should submit to zoning boards in sup-
port of — and in opposition to — these
various applications.

P.M.S. Assets

The P.M.S. Assets case stemmed
from the acquisition by P.M.S. Assets,

Ltd. of property in a residentially-zoned
neighborhood tn the Village of
Pleasantville on which there was a four-
story warehouse and a smaller building.
The previous owners of the property had
operated commercial moving and stor-
age businesses at the site, a use that pre-
dated the adoption of the village zoning
ordinance. They stored customers’
goods in the warehouse portion of the
lot and used the smaller building as an
office.

As a result of neighborhood
complaints, the zoning board of appeals
conducted public hearings and found
that P.M.S. Assets was using the
warehouse in a manner inconsistent with
the prior nonconforming use of the
building, because they stored rheir own
goods in the warehouse portion of the
property. The board further rejected
P.M.S. Assets’ application for a use
variance. After P.M.S. Assets
commenced an article 78 proceeding
and both the Supreme Court and the
Appellate Division, Second Department,
ruled in its favor, the case reached the
Court of Appeals.
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Supporting the Board

In a memorandum opinion, the
Court observed that there was evidence
in the record supporting the zoning
board’s determination that P.M.S. As-
sets’ use of the warehouse was not quali-
tatively similar to the previous use and,
consequently, that it had impermissibly
exceeded the scope of the prior noncon-
forming use. As the Court pointed out,
the zoning hoard rationally could have
found that the warehouse was no longer
used for commercial moving and stor-
age purposes because P.M.S. Assets
used the building in connection with the
operation of a lighting design and in-
stallation business. Accordingly, the
Court concluded, the zoning board’s
determination as to nonconforming use
should not have been disturbed.

Notably, the dispute arose on the
basis of “neighborhood complaints.”
However, the actual evidence concern-
ing the nature of the use and how it dif-
fered from the prior non-conforming use
was 1 the record and, the Court found,
was supported by the evidence, i.e., it
was a different type of “warehouse” and
it included a similar office presence.

Retail Property Trust

On the same day, the Court decided
Retail Property Trust. That case arose
when Retail Property Trust (RPT) ap-
plied for a special exception to expand
the structure and parking facilities on its
property, the Roosevelt Field Shopping
Mall, to accommodate a Saks Fifth Av-
enue department store. Ata public hear-
ing, RPT introduced a report entitled
“Traffic Impact Study,” prepared by a
traffic and parking consultant, predict-
ing that the proposed expansion would
increase vehicular traffic in the area of

the mall by about one percent during
peak evening hours and by about two
percent on peak Saturday hours. Ac-
cording to the report and testimony by
the consultant, the additional traffic
would have minimal impact on traffic
conditions in the area of the mall.

RPT also presented an “Air Quality
Study,” prepared by a private engineer-
ing firm, conecluding that there would be
little effect on air quality as a result of
the expansion. Supporting this report
was a letter from the New York State
Department of Environmental Conser-
vation agreeing with the conclusions
reached in the study.

When viewed together,
the three cases are an
important statement by
the Court regarding the
extreme deference that
courts must afford
decisions by local
zoning boards.

Objectors to the proposed mall
expansion, including the Village of
Garden City, which operates a school
near the mall, introduced their own
expert report (the “Salatti Report™) in
response to RPT’s expert traffic
report. The Salatti Report focused on
and highlighted a number of concerns
with RPT’s traffic study, such as the
failure to consider additional traffic
yet to be generated by already
approved land development projects
in the area and future “as of right”
building, as well as the use of overly
gptimistic assumptions about traffic
patterns,

In addition, the report disputed the
characterization of additional traffic cre-
ated by the proposed expansion as “de
minimis” in light of the fact that the
roads servicing the mall already were
operating at or near capacity, causing
drivers to seek “congestion relief” by
using secondary roads running through
residential areas, primarily in the Vil-
lage of Garden City.

Hub Study

The objectors also introduced, and
their expert relied on, the “Nassau Hub
Study.” This study, not prepared in con-
nection with the mall expansion, is a
comprehensive report of traffic and
transportation issues and forecasts for
the Nassau County Hub area, which in-
cludes the Roosevelt Field Shopping
Mall. The objectors used the Hub Study
to illustrate how even a minimal traffic
increase created by mall expansion
could have far-ranging effects in the
area,

In its notice of decision, the board
explained that the area around the malil
was over-saturated and in need of fu-
ture growth control given that the area
surrounding the mall contained a high
density of shopping venues and had po-
tential for even more “as of right” de-
velopment. The board further observed
that past mall development already had
affected the health, safety, comfort and
welfare of surrounding communities.
With respect to the traffic situation, the
board determined that RPT’s expert had
not adequately addressed the effect of
even a minuscule increase in traffic on
the already existing traffic problems in
the area or future increases anticipated
by the Nassau Hub Study. Crediting the
critique by the objectors’ expert, the
board also found fault with some of the
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methodology employed by RPT’s ex-
pert, and expressed concern about the
impact of further mall expansion on air
quality in the area. Taking all the fac-
tors into consideration, the board denied
RPT’s request.

Nassau County Supreme Court
found that there was a rational basis for
the board’s determination and sufficient
evidence to support the conclusion by
the board that nearby properties would
be negatively affected by the expansion
and that the increased traffic generated
by the expansion would adversely af-
fect the health, safety, comfort and con-
venience of neighboring properties. The
Appellate Division reversed, conclud-
ing that the board’s findings with respect
to increased noise and traffic and dimin-
ished air quality were not supported by
substantial evidence. Specifically, the
Appellate Division found the decision
of the board to be dictated solely by
community opposition and thus arbi-
trary and capricious.

The Court of Appeals ruled that the
zoning board’s determination had to be
upheld, emphasizing that both sides’
experts had “provided authoritative re-
ports amounting to substantial evidence
regarding the proposed expansion.”
Under such circumstances, the Court of
Appeals held that the Appellate Divi-
sion had improperly substituted its own
Judgment *“for the contrary but equally
reasonable” determination of the zon-
ing board. The Court added that the
evidence in this case presented “a close,
fact-specific choice of the kind that lo-
cal boards are uniquely suited to make.”
It concluded that the board acted ratio-
nally and with the support of substan-
tial evidence in denying the application
for a special exception permit.

The Court reached the same result
in [frah, where a property owner sought

four area variances to be able to subdi-
vide nonconforming property into two
separate lots. The zoning board unani-
mously denied the application, finding
that the granting of the variances would
create two substantially substandard
lots, both deviating from the zoning
code’s one-acre requirement by 60% or
more. The board also heid that the vari-
ances would have a significant impact
on, and change the character of, the
neighborhood. Supreme Court denied
the property owner’s petition but a di-
vided Appellate Division reversed, hold-
ing that the board’s determination was
not supported by substantial evidence.
As support for its holding, it pointed out
that 33 of the 39 lots within 500 feet of
the applicant’s parce] were substandard,
and 20 of those 39 lots were smaller than
the smaller of the two lots that would
be created by the proposed subdivision.

The Court of Appeals reversed,
finding that the majority in the Appel-
fate Division had failed to take into ac-
count the evidence supporting the nu-
merous other factors considered by the
board in denying the variances, and that
the board’s determination was rational
and supported by substantial evidence.
The Court noted that the board’s con-
clusion that the proposed variances
would have a detrimental impact on the
character of the neighborhood was sup-
ported by objective and largely undis-
puted factual evidence in the form of
oral and written testimony by neighbors
with actual knowledge of the nearby
conditions — not merely generalized
community objections — corroborated
by the documentary evidence supplied
to the board.

The Court rejected the Appellate
Division majority’s exclusive reliance
on lot size, declaring that lot size was
not the only relevant factor when con-

sidering impacts on the character of a
neighborhood. The Court stated that the
record supported the board’s conclusion
that the variance would have other det-
rimental impacts on the neighborhood,
notably, traffic flow, traffic safety and
parking impacts. These “undisputed
facts,” the Court said, supported the con-
cerns expressed to the board that the
variances would exacerbate the already
difficult local traffic and parking situa-
tion. The Court concluded that based
on this objective evidence — as well as
the fact that the area variances sought
were substantial, the property owner’s
difficulty was self-created, and he would
not be denied the ability to make pro-
ductive use of use his property, which
already contained a habitable single-

.family residence — the board rationally

could conclude that the proposed sub-
division would have substantial adverse
impacts on the neighborhood.

Conclusion

Asthe trilogy of cases illustrate, the
Court of Appeals quite clearly is siding
more and more frequently with munici-
pal boards. That makes the evidence
that the parties present at hearings be-
fore zoning boards all the more pivotal.
Applicants must persuade the local
board to act in their favor. Significantly,
as reflected in Matier of Retail Prop-
erty, a party need not even have its own
experts prepare its own studies — cri-
tiquing the other side’s evidence may

be sufficient.
#* Ak
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