
Under New York law, parties seek-
ing judicial review of a zoning 
or other administrative deter-
mination have the burden of

establishing that they have standing to raise
their claim. Standing is a threshold deter-
mination, resting in part on policy consi-
derations — that only those parties who are
aggrieved by an administrative action, and
not the public at large, should be allowed
access to the courts to adjudicate the merits
of a particular dispute.1 Standing to chal-
lenge an administrative action generally
turns on a showing that the action will have
a harmful effect on the challenger and that
the interest to be asserted is within the zone
of interest to be protected by the statute.2

The Court of Appeals applied the gener-
al rules of standing in a proceeding to
review a zoning determination in Sun-Brite
Car Wash v. Board of Zoning & Appeals of the
Town of North Hempstead,3 a case that arose
on Long Island. The Court stated that chal-
lenges to a zoning determination, whether
in the form of an Article 78 proceeding or
an action for an injunction, may only be
made by parties who are aggrieved by the
determination. Aggrievement warranting
judicial review requires a showing that a
person has suffered “special damage, differ-
ent in kind and degree from the community
generally” as a result of the determination.4

In other words, something more than the
interest of the public at large is required to
entitle a person to seek judicial review of a
zoning or other land use determination.

In two subsequent cases that also arose on
Long Island, the Court of Appeals applied

the general rules of standing to claims
asserted under the State Environmental
Quality Review Act (SEQRA).5

In Society of Plastics Indus. v. County of
Suffolk,6 a nationwide trade organization
challenged a Suffolk County law banning
the use of certain plastics on the basis that
the county legislature had failed to conduct
an adequate environmental review under
SEQRA before passing the law. The court
stated in that case that for standing purpos-
es, a plaintiff must not only show that it will
suffer “direct harm” or “injury that is in some
way different from that of the public at
large,” but that the injury must be environ-
mental and not solely economic in nature.

However, in Har Enterprises v. Town of
Brookhaven,7 the Court held that a petition-
er whose property is the subject of a land use
determination is presumptively adversely
affected by an alleged SEQRA violation
and, therefore, no allegation of specific
environmental harm is necessary.

With these standards in mind, the Nassau
and Suffolk County Supreme Courts and
the Appellate Division, Second Depart-
ment, have analyzed standing in several
recent cases involving individuals, organiza-

tions and businesses. These rulings provide
significant guidance with respect to the cur-
rent application of the rules of standing in
situations involving challenges to zoning
and other land use decisions on Long Island.

Neighbors

Courts have held that alleging a petition-
er’s property is within close proximity to the
property subject to a zoning or land use deci-
sion may give rise to an inference of damage
or injury without proof of actual injury.
However, the mere status of a “neighbor”
does not automatically provide entitlement
to judicial review in every instance.8 That is
because a petitioner’s property may still be
far enough from the subject property that
the effect of the challenged determination
on the petitioner is no different from that
suffered by the public generally.

Consider the Second Department’s deci-
sion in Long Island Pine Barrens Society, Inc.
v. Planning Board of the Town of Brookhaven.9

There, a number of individuals, including
property owners, challenged the action of
the Village of Lake Grove Planning Board
granting preliminary subdivision approval
for a 121-unit residential real estate project
to be developed in a designated Special
Groundwater Protection Area. After the
Supreme Court, Suffolk County, deter-
mined that the petitioners did not have
standing to challenge the planning board’s
determination, they appealed.

The Second Department affirmed, not-
ing that parties whose property is the 
subject of a challenged administrative de-
termination or lies in close proximity to
subject property are the beneficiaries of a
presumption that they are adversely affected
by an alleged SEQRA violation and,
accordingly, need not allege a specific harm.
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In this case, however, the Appellate Divi-
sion found that the petitioners could not
benefit from this presumption because they
failed to demonstrate that their property was
in close proximity to the parcel to be devel-
oped. Because they also failed to demonstrate
that they would suffer an environmental
injury that was in some way different from
that of the public at large, the appellate court
affirmed the lower court’s decision.

In another case, Jurman v. Town of Hunt-
ington Planning Board,10 an attorney with an
office on Route 110 in Melville commenced
an Article 78 proceeding seeking to annul
the Town of Huntington Planning Board’s
decision to approve an amended site plan for
the expansion of the Walt Whitman Shop-
ping Mall. (The author’s firm represented the
property owner.) Suffolk County Supreme
Court Justice Marquette Floyd ruled that 
the attorney, whose office was more than
three miles south of the mall, did not have
standing. Indeed, Justice Floyd observed, the 
attorney was in no different position than
“any other citizen similarly situated on Route
110 in Melville who has concerns for
increased traffic, noise, congestion, et seq.”

In Open Space Council, Inc. v. Planning
Board of Town of Brookhaven,11 several 
individual petitioners and community
groups challenged the Town of Brookhaven
Planning Board’s site plan approval for 
a proposed regional shopping mall in
Yaphank. The Suffolk County Supreme
Court found that individual petitioners who
owned property eight miles and about 17
miles from the site did not have standing.
The court also found that a property owner
who lived in a condominium about one-half
mile away from the site did not have stand-
ing, noting that between her and the site
were at least 137 other attached housing
units, numerous “green spaces,” natural
buffers and a four-lane road.12

On appeal, the Second Department 
disagreed with the Supreme Court’s conclu-
sion that the condominium owner did 
not have standing upon a finding that the
record established that the nearby con-
dominium complex would be impacted by
traffic problems, problems related to a sewage
treatment plant on the project site, and noise
and traffic problems related to the construc-
tion of the mall. Under these circumstances,
the Second Department concluded, the 
condominium owner had demonstrated 
sufficient potential injury in fact to sustain
her burden of establishing standing.

Organizational Standing

Organizations such as civic and environ-

mental groups often seek to challenge land
use decisions in court.13

The key requirement for an organization
to have standing is that one or more of 
the members of the organization has stand-
ing. Thus, in Open Space Council, Inc. v.
Planning Board of Town of Brookhaven, the
Second Department found that the Open
Space Council had standing because the
condominium owner had standing. An
organization must also demonstrate that the
interests it asserts are germane to its purpos-
es and that neither the asserted claim nor
the appropriate relief requires the participa-
tion of the individual members.14

Businesses

The second part of the two-part test for
determining when a party has standing to

contest administrative action, i.e., that the
interest asserted is arguably within the
zone of interest to be protected by the
statute, is illustrated by the numerous 
court decisions that have concluded that
the purpose of zoning is not to control or
limit business competition.15 For example,
in Sun-Brite Car Wash, supra, the Court of
Appeals held that a competitor, regardless
of its proximity to the applicant’s property,
has no standing to challenge a zoning deci-
sion if its claims are based on a fear of
increased business competition.16

In that case, the owner of a gasoline 
station applied for a permit to erect an auto-
matic car wash on its property. The owner
received a variance, and Sun-Brite Car
Wash, the lessee of a car wash across the
street from the subject property, com-
menced an Article 78 proceeding. 

The Supreme Court, Nassau County,
found that Sun-Brite, as a lessee in the
immediate vicinity of the affected property,
was as a matter of law “aggrieved” and, there-
fore, had the requisite standing. It then
vacated the decision granting the variance.

The Second Department reversed, con-
cluding that Sun-Brite lacked standing to
bring the Article 78 proceeding because 
its only substantiated objection to the vari-

ance was that it would result in increased
competition.

The Court of Appeals granted leave to
appeal and affirmed. It found that Sun-Brite
lacked standing to seek judicial review
because the threat of increased business com-
petition is not an interest protected by the
zoning laws. Individual property owners “have
no vested rights to monopolies created by zon-
ing laws or ordinances,” the Court continued.

The Court added that the fact that Sun-
Brite was a competitor would not alone
deprive it of standing if it would suffer other
injury, such as depreciation in the value of its
property arising from the manner in which
the challenged use was conducted. In this
case, however, because the record revealed
that the only substantiated objection to the
variance was the claim that it would result in
increased competition, Sun-Brite lacked
standing to maintain the proceeding.

Courts do not apply standing principles in
a heavy-handed fashion. However, they rec-
ognize that permitting anyone or everyone to
seek judicial review would work against the
welfare of the community by proliferating lit-
igation, especially at the insistence of special
interest groups, and by unduly delaying final
dispositions. In most instances, therefore,
courts require something more than the inter-
est of the public at large to entitle a person to
seek judicial review. The concept of standing
is one that should be clearly analyzed by the
party contemplating litigation, and by the
opposing party as soon as practical. 
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