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Title 10; or (5) sites subject to
ongoing federal or state enforce-
ment actions.  According to Sus-
tainable LI, there are 6,800
brownfields on Long Island, and
the US Environmental Protection
Agency has identified over
450,000 brownfields throughout
the country.

Eligible Parties
New York’s brownfields pro-

gram includes two categories of
eligible applicants – volunteers and
participants.  There are two types
of volunteers. The first have no
liability for the contamination, and
are referred to as non-PRPs (for
example, prospective developers
with no prior role at the property).
PRPs are potentially responsible
parties – entities that may be liable
regardless of whether they caused
the contamination.  Non-PRPs
have no such liability.

The second type of volunteer is
a PRP whose liability arises solely
by ownership or use of the prop-
erty and who acquired its interest
after the disposal occurred.  This
volunteer must also take reason-
able steps to stop continuing re-
leases, prevent future releases, and
prevent environmental or human
exposure to released contamina-
tion.  Participants are PRPs and

Brownfields is a word often ap-
plied to real estate nightmares -
properties no one wants to own,
buy, or use because of actual or
perceived environmental contami-
nation and the liability associated
with that contamination. New
York’s brand new brownfields re-
development program provides a
mechanism to clean up these night-
mares, put them back into produc-
tive use and limit the liability of
those willing to foot the bill for the
cleanups.

What is a brownfield?
The New York State Depart-

ment of Environmental Conserva-
tion (NYSDEC) defines a
brownfield as “any real property,
the redevelopment or reuse of
which may be complicated by the
presence or potential presence of a
hazardous waste, petroleum, pol-
lutant, or contaminant.”  Any prop-
erty can be a brownfield, whether
it is residential, commercial or in-
dustrial.  Excluded sites include:
(1) Class 1 or 2 inactive hazardous
waste disposal sites; (2) national
priorities list (NPL) sites, (3) haz-
ardous waste treatment, storage or
disposal facilities (TSDFs); (4)
sites subject to orders or stipula-
tions under Article 12 of the Navi-
gation Law or ECL Article 17,

are liable for the contamination
because they were owners or op-
erators at the time of the hazard-
ous waste disposal, or are other-
wise liable for the contamination.

The remedial work required of
volunteers and participants is not
identical, and the liability release
is broader for volunteers.  Both
types of applicants must investi-
gate and clean up the property, but
volunteers have limited responsi-
bility for off-site impacts.  Partici-
pants may be required to remediate
off-site contamination.  Once the
cleanup is finished, both receive a
liability release and contribution
protection from the state, subject
to certain re-openers.  Volunteers
also receive a release for natural
resource damages.  In addition,
both types of applicants are eli-
gible for tax credits, from 10% up
to 22%, depending on the site and
applicant.

Cleanup Criteria
New York’s brownfields pro-

gram has a multi-track approach
to cleanups. Track 1 is designated
“Unrestrictive Use: Generic Soil
Cleanup Table.”  Applicants are
required to remediate the site to
generally applicable (non-site-spe-
cific) criteria established by the
NYSDEC.  Once remediation is
complete, the site can be used for
any purpose. Track 1 cleanups gen-
erally cannot rely upon land or
groundwater-use restrictions or
institutional controls or engineer-
ing controls (IC/ECs) to obtain
remedial objectives.  Volunteers,
however, can use groundwater use
restrictions in a Track 1 cleanup,
provided they reduce groundwa-
ter contamination to asymptotic

levels.
Track 2 cleanups are designated

“Restricted Use: Generic Cleanup
Tables.”  Land and groundwater-
use restrictions are allowed as part
of the remedial plan.  Applicants
can use IC/ECs to achieve speci-
fied cleanup criteria.  The criteria
used for Track 2 cleanups are not
site-specific.

Track 3 cleanups are designated
“Restricted Use: Site Specific Soil
Cleanup Regulations.”  These are
similar to Track 2, but site-spe-
cific objectives are used to delin-
eate the extent of the required
cleanup.

Track 4 cleanups are designated
“Restricted Use: Site Specific
Evaluation.”  These remedial plans
can include land use and ground-
water restrictions and IC/EC’s to
prevent exposure to residual soil
contamination.

Conclusion
New York’s new brownfields

program takes the old slogan “re-
use, reduce and recycle” and ap-
plies it to real property.  Contami-
nated sites will be reused because
the potential liability risks are re-
duced and the contamination will
be remediated to protect the public
and the environment.  If you own
or are considering purchasing or
redeveloping environmentally
compromised sites, you may wish
to consider applying for this pro-
gram.
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