The Application of the Attorney-Client Privilege

in Revocable Trust Contests

By Robert M. Harper

With the passage of time, revocable trusts have
gained increased prevalence in estate planning and,
thus, also have been the subject of more contests.
While the application of the attorney-client privilege to
communications between the attorney-draftsperson of
a testamentary instrument and the testator in will con-
tests is the subject of a statutory exception, there is no
statutory guidance governing whether a similar excep-
tion applies with respect to communications between
the attorney-draftsperson of a revocable trust and the
settlor in revocable trust contests. In the absence of
such statutory guidance, courts have been left with
little authority on which to decide whether—and to
what extent—such an exception to the attorney-client
privilege should apply in revocable trust contests. This
article addresses that issue.

The Attorney-Client Privilege

As codified in Rule 4503 of the New York Civil
Practice Law and Rules (CPLR), the attorney-client
privilege provides that “an attorney...shall not dis-
close” confidential communications between the
attorney and a client “arising as an incident of the at-
torney’s professional employment,” absent a waiver
of the privilege by the client.! The attorney-client
privilege—which is the oldest among the common-law
evidentiary privileges—facilitates open communica-
tion between an attorney and client, ensuring that the
client (a) fully confides in his or her attorney; and (b) is
secure in the knowledge that the confidences the client
shares with his or her attorney during the representa-
tion will remain private.?

The privilege survives the death of a client, such
that the client’s attorney has a duty to maintain the
confidentiality of privileged communications even
after the client’s demise.? Insofar as the fiduciary of a
deceased client’s estate stands in the client’s shoes, the
fiduciary may waive the attorney-client privilege on
behalf of the deceased client’s estate.*

Moreover, to the extent that the attorney-client
privilege shields relevant information from disclosure,
tension exists between the public policies favoring
liberal discovery and withholding relevant evidence
under the privilege. This is because the withholding
of relevant information under the attorney-client privi-
lege “hampers the truth-finding process,” which “is at
the heart of our judicial system.”® Consequently, Surro-
gate’s Courts have recognized that the attorney-client

privilege “is to be strictly construed in keeping with its
purpose.”’

Mindful of the foregoing principles, there are ex-
ceptions to the attorney-client privilege, which govern
in proceedings concerning the validity of testamentary
instruments and revocable trusts. The exceptions are
discussed below.

The Application of the Attorney-Client
Privilege in Proceedings Concerning the
Probate, Validity, and Construction of
Testamentary Instruments

In addressing the attorney-client privilege, the
New York Legislature enacted CPLR 4503(b), which
contains a statutory exception to the privilege.® The ex-
ception provides that, in a proceeding concerning the
probate, validity, or construction of a will, “an attor-
ney...shall be required to disclose information as to the
preparation, execution or revocation of any Will or oth-
er relevant instrument....”” That is, except to the extent
that disclosure of a privileged communication “would
tend to disgrace the memory of the decedent.”!°

When the statutory exception applies, an “attorney
may testify [and disclose documentation] concerning
the preparation of a will or other relevant documents|, ]
even if the will or documents are not those actually
filed for probate and contested.”!! As such, in Matter
of Soluri, the Surrogate’s Court held that CPLR 4503(b)
authorized an attorney—who (a) prepared advance
directives, but not a will, for the testator (because the
testator told the attorney that she did not want a will);
and (b) spoke with the testator in the weeks leading up
to the preparation and execution of the propounded
will that another attorney drafted—to testify as to the
privileged communications the non-drafting attorney
had with the testator.!? The court explained that the
non-drafting attorney’s testimony fell within the statu-
tory exception to the attorney-client privilege.!?

Of course, the statutory exception to the attorney-
client privilege is a “narrow one.”'* It generally does
not apply in proceedings other than those that concern
the probate, validity, or construction of a testamentary
instrument, such as discovery proceedings, kinship
proceedings, and proceedings to determine the validity
of a claim against a decedent’s estate.!

The statutory exception also does not authorize
a blanket waiver of the attorney-client privilege with
respect to any and all confidential communications
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between an attorney and a client.!® For example, in
Matter of Delano, the objectants in a probate proceed-
ing appealed from a decree admitting a testamentary
instrument to probate, claiming that the Surrogate’s
Court committed reversible error by excluding from
evidence—on privilege grounds—the testimony of an
attorney who did not draft the propounded instrument,
but was prepared to testify as to the intentions the tes-
tator expressed to the attorney years after the testator
executed the propounded instrument.'” The objectants
asserted that the attorney’s testimony fell within the
statutory exception set forth in CPLR 4503(b), but nei-
ther the Surrogate’s Court nor the Appellate Division
credited that argument.!8

Nevertheless, even in those circumstances where
the statutory exception codified in CPLR 4503(b) does
not apply, courts have recognized the following non-
statutory exception to the attorney-client privilege:
in a probate proceeding, communications between a
testator and an attorney who provided estate-planning
services to the testator, but which did not concern the
instrument offered for probate, should not be shielded
from discovery “in controversies between [the testa-
tor’s] heirs at law, devisees, legatees or next of kin....”"?
The underlying rationale is that the testator “would
expect the confidentiality of such communications to
be lifted in the interests of resolving disputes over” the
testator’s estate plan.?’ Thus, in Matter of Bronner, the
Surrogate’s Court directed an attorney—who merely
consulted with the testator shortly before the testa-
tor retained another attorney to prepare her will—to
testify as to his privileged communications with the
testator, despite that the testimony fell outside of CPLR
4503(b).2!

While the exceptions to the attorney-client privi-
lege that apply in proceedings concerning the probate,
validity, and construction of wills are well settled, the
same cannot be said for the application of the attorney-
client privilege in contests concerning revocable trusts.
The evolving body of case law concerning revocable
trusts and its impact on the attorney-client privilege is
discussed below.

The Exception to the Attorney-Client Privilege
in Revocable Trust Contests

As revocable trusts have become increasingly pop-
ular as estate-planning devices, so too have disputes as
to the validity of such instruments. With the increased
prevalence of revocable trust contests, issues attendant
to the attorney-client privilege’s application have arisen
in such disputes.

In contrast to disputes concerning the probate,
validity, or construction of wills, there is no statutory
exception to the attorney-client privilege that explicitly
applies to revocable trust contests. However, it has

been argued, in at least one case, that the statutory
exception to the attorney-client privilege codified in
CPLR 4503(b) should be extended to revocable trusts
because revocable trusts function as wills and carry
with them many of the same rights and remedies as
wills do.?2 Indeed, much like testamentary instruments,
revocable trusts “are ambulatory during the settlor’s
lifetime, speak at death to determine the disposition
of the settlor’s property, may be amended or revoked
without court intervention and are unilateral in na-
ture.”?

Describing that argument as “persuasive,” the Sur-
rogate’s Court that considered it found that the court
need not decide whether the statutory exception to
the attorney-client privilege set forth in CPLR 4503(b)
governs in revocable trust contests. The court reasoned
that the attorney-client privilege “does not apply in a
dispute between parties as to an interest in property
which [the parties] claim through the same dece-
dent.”?* Consequently, the court directed the attorney-
draftsperson of an alleged amendment to a revocable
trust to testify as to the privileged communications he
purportedly had with the settlor.?®

There being no statutory guidance and only one re-
ported case concerning the application of the attorney-
client privilege in revocable trust contests, it remains
to be seen how the Surrogate’s Courts other than the
one discussed above will address this issue. However,
it is highly unlikely that, in revocable trust contests, the
courts would allow attorneys who prepare revocable
trusts to shield from discovery the confidential commu-
nications they have with settlors concerning the trusts.

Conclusion

The law governing revocable trusts is evolving;
and, as it relates to the attorney-client privilege and its
application in revocable trust contests, that is equally
true. To the extent that disputes concerning the validity
of revocable trusts become more common, so too will
questions concerning the application of the attorney-
client privilege and any exceptions thereto. It will be
interesting to see how the Surrogate’s Courts resolve
these privilege issues.
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