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Turnover directed
In In re Estate of Cain, the

Surrogate’s Court, New York
County (Mella, S.) was con-
fronted with a petition, pur-
suant to SCPA §2103, seeking
the turnover of $105,945.02
from the decedent’s grand-
daughter. Although served with
citation, the granddaughter
failed to answer the petition.
Accordingly, the court proceed-
ed to an inquest in order to
determine whether the record
supported the relief requested.
The facts established that

between 2006 and 2007, the
decedent had co-signed four
promissory notes to Sallie Mae,
in the total sum of $78,000, in
order to enable her grand-
daughter to attend college. The
loan documents established
that the principal debtor, the
decedent’s granddaughter, and
co-signor, the decedent, were
jointly and severally liable for
repayment. Specifically, the
documents indicated that the
decedent was not a surety on
the loan, but instead, was a
guarantor, against whom the
creditor could proceed directly
without the need to first seek
collection from the principal
debtor. The documents further
indicated that upon the death of
either one of the parties to the
notes, repayment could be
accelerated.
As a consequence, following

the decedent’s death and the
appointment of the petitioner as
fiduciary of the decedent’s
estate, Sallie Mae made
demand for repayment of the
outstanding balance of the
unpaid loan. Repayment was
made by the fiduciary in the
sum of $105,945.02, who then
sought indemnification from
the decedent’s granddaughter.
When she failed to respond to
the fiduciary’s request, the pro-

ceeding for discovery was com-
menced.
In granting the relief request-

ed by the petitioner, the court
opined that a guarantor has a
right to indemnification upon
repaying the creditor for a loan
from which the principal debtor
benefitted. The right of recov-
ery by the guarantor from the
principal debtor does not need
to be supported by a separate
contract with the principal
debtor. Rather, the liability of
the principal debtor is lodged in
equity, which seeks to prevent
unjust enrichment. As a result,
the guarantor, who has repaid
the creditor, stands in the shoes
of the creditor as to the princi-
pal debtor for purposes of
recovering any monies paid on
the principal debtor’s behalf.
Within this context, and based
on the undisputed record, the
court held that the fiduciary had
made a prima facie case for
indemnification against the
principal debtor, the decedent’s
granddaughter, and she was
directed to turn over to the
estate the full amount requested
by the petition.
In re Estate of Cain, NYLJ,
June 20, 2014, at p. 22 (Sur.
Ct., New York County).

Motion to dismiss discovery
proceeding denied
In In re Estate of Friedricks,

the Surrogate’s Court, Nassau
County, was confronted with a
motion to dismiss a discovery
proceeding commenced by the
estate executor pursuant to
SCPA 2103. The subject matter
of the proceeding were certain
monetary transfers made by the
decedent to the respondents,
who were his son, and co-fidu-
ciary of his estate, his son’s
wife, and his two children,
which the petitioner claimed
were the result of fraud and
undue influence. More specifi-
cally, the petitioner maintained

that the
t r a n s f e r s ,
w h i c h
amounted to
a p p r o x i -
m a t e l y
$ 4 2 6 , 0 0 0 ,
were out of
character for
the dece-
dent, who

had no history of making large
gifts to his children or grand-
children, that they were effected
by forged checks and docu-
ments, and that the respondents
perpetrated actual or construc-
tive fraud on the decedent. In
addition, the petitioner alleged,
based on the decedent’s medical
records and conversations with
the decedent’s doctors and oth-
ers, that the decedent was suf-
fering from manic depression
and dementia, cognitive impair-
ment, psychosis and confusion,
and lacked the mental capacity
to make the transfers, some of
which she also claimed were
made pursuant to forged instru-
ments. Finally, the petitioner
maintained that the respondent
had agreed to equalization of
the transfers, which amounted
to approximately $426,000, but
that the attorneys for the parties
were unable to resolve the issue.
The petitioner claimed that

each transfer constituted a con-
version of the decedent’s prop-
erty, and requested a return of
the assets to the estate pursuant
to the equitable principles of
replevin and unjust enrichment.

In response to the petition, the
respondents alleged that the peti-
tioner’s claims were time-barred
by the statute of limitations and
the doctrine of laches, having
been asserted nearly six years
after the final transfer of assets by
the decedent, and more than three
years after the issuance of pre-
liminary letters testamentary.
Further, respondents argued that

petitioner could not satisfy her
burden of proving undue influ-
ence, since decedent and respon-
dents lived 3000 miles apart, and
that her claims were supported
by nothing more hearsay state-
ments and conclusory allegations
unsupported by facts.
Based on the foregoing

claims, the respondents moved
to dismiss the petition. The peti-
tioner opposed the motion main-
taining that any delay in the fil-
ing of the proceeding was based
on her good faith reliance upon
lengthy settlement negotiations
between the petitioner and the
respondents. To this extent, peti-
tioner claimed that the respon-
dents were equitably estopped
from asserting the statute of lim-
itations as a defense since they
acted wrongfully in reneging on
an agreement to equalize the
transfers, and that in any event,
the statute of limitations was not
a bar to all of the causes of action
asserted. Finally, the petitioner
argued that she should be
allowed to pursue discovery in
order to bolster the allegations in
her petition, and thus, dismissal
of the proceeding was prema-
ture.
The court opined that pur-

suant to CPLR 214(3), the
statute of limitations for
replevin and conversion actions
is three years. A conversion
takes place when a party, with-
out authorization, exercises
ownership rights over the right-
ful owner’s property, to the
exclusion of the owner’s rights.
A cause of action for conver-
sion, or for replevin based on a
conversion, accrues on the date
the conversion took place, and
not when it was or should have
been discovered.
Within this context, the court

noted that while the alleged
conversions began in 2005 and
ended something prior to the
decedent’s death on October 4,
2009, the petitioner did not
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commence her action until 2013,
more than three years after each of
the causes of action accrued. The
court rejected the petitioner’s
request that the statute of limitations
be tolled, finding that she received
preliminary letters testamentary in
January, 2010, well before the
statute of limitations had expired,
but did not commence her cause of
action for conversion for another
three years. Further, the court
rejected the petitioner’s claim of
equitable tolling of the limitations
period, concluding that the petition-
er had offered no meaningful sup-
port for her allegations that the
respondents conducted settlement
negotiations with her with the inten-

tion of delaying the matter to a time
when her claims would be time-
barred. Accordingly, the court held
that all of petitioner’s claims based
on conversion and replevin were
barred by the statute of limitations.
Further, the court held that peti-

tioner’s claims of undue influence,
duress, coercion, forgery, money
had and received and unjust enrich-
ment, were also time barred, con-
cluding, despite these underlying
allegations, that the relief requested
in the petition, i.e. return of the
property or replevin, was disposi-
tive of the statutory time period for
commencing the action.
However, the court held that peti-
tioner’s claims based on fraud were

not time barred. The statute of lim-
itations for a claim of fraud is the
later of six years from the commis-
sion of the wrong, or two years
from the date the alleged fraud was
discovered or could reasonably
have been discovered. The court
found that there was nothing in the
record to indicate that the petitioner
knew of the transfers prior to the
summer of 2009, when she was first
informed of them, and thus, her
proceeding commenced in May,
2013, was timely. Further, although
the respondents maintained that
petitioner’s claims of fraud were
not sufficiently pled with specific
detail to sustain a cause of action,
based on a liberal construction of

the pleading, and according the
petitioner every possible favorable
inference to determine whether the
facts as alleged fir within any cog-
nizable legal theory, the court dis-
agreed.
In re Estate of Friedricks, NYLJ,
July 25, 2014, at p. 34 (Sur. Ct.
Nassau County).

Note: Ilene S. Cooper is a partner
with the law firm of Farrell Fritz,
P.C. where she concentrates in the
field of trusts and estates. In addi-
tion, she is past-Chair of the New
York State Bar Association Trusts
and Estates Law Section, and a
past-President of the Suffolk
County Bar Association.
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