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P resumptions play an important role in contested 
probate proceedings, particularly with respect 
to the issues of due execution and testamentary 

capacity. However, while judicial opinions provide use-
ful instruction as to the kind of proof that will trigger 
these presumptions, the quantum of proof necessary to 
rebut them is less clear. Indeed, the vagaries and lack of 
uniformity among the courts within some states leave 
practitioners in a quandary as to how much evidence is 
enough to rebut these presumptions.1 With the preva-
lence of motions for summary judgment in contested 
probate proceedings, the answer to this issue has par-
ticular import. 

Presumption Defined
The absence of a clear definition of “presumption” 
has often led to divergent views as to its meaning and 
scope.2 Those discrepancies largely result from opinions 
that historically classified a presumption in one of two 
categories: (1) a “presumption of fact” or “permissive 
presumption,” and (2) a “presumption of law.” 

Commentators opine that a “presumption of fact” 
isn’t a presumption at all, but rather, a permissive infer-
ence that the trier of fact is authorized, but not required, 
to draw from the evidence in the case.3 “In other words, 
a presumption of fact leaves the [fact finder] at liberty to 
infer certain conclusions from a certain set of circum-
stances, but does not compel it to do so.”4

On the other hand, a presumption in its truest sense 
is commonly defined as an assumption that’s accepted 
as true unless it’s destroyed by proof.5 This type of 

presumption is rebuttable and shifts the burden to the 
opponent to produce evidence to the contrary. If this 
burden is met, the presumption disappears from the 
trial.6 Alternatively, if the rebuttal evidence presents 
an issue of credibility, it will be left to the trier of 
fact to determine whether the presumption has been 
overcome.7

Proof
In every probate proceeding, the proponent of the will 
has the burden of proof on the issues of due execution 
and testamentary capacity.8

To prove the due execution of a will, the proponent 
must establish by a fair preponderance of the evidence 
that: (1) the testator signed at the end of the instrument 
or that someone else signed the instrument on the testa-
tor’s behalf in his presence and at his direction; (2) the 
testator signed before or acknowledged his signature to 
at least two witnesses, each of whom signed the instru-
ment at the testator’s request and in his presence; (3) the 
attesting witnesses signed the instrument within 30 days 
of each other; and (4) the testator published the instru-
ment as his will.9 

Proof of testamentary capacity requires the propo-
nent to prove by a fair preponderance of the evidence 
that the testator was of “sound mind and memory” 
when the will was executed.10 More specifically, proof 
of capacity requires a showing that at the time the will 
was executed, the testator understood: (1) the nature 
and extent of his property; (2) the natural objects of his 
bounty; and (3) the fact that he was executing a will and 
the scope of its dispositive provisions.11

Presumptions
Certain rebuttable presumptions help the proponent to 
establish a prima facie case of due execution and testa-
mentary capacity. These presumptions may arise based 
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tive evidence”24 and “very clear and weighty evidence,”25 
as bases for finding that presumptions have been rebut-
ted.26 Indeed, some decisions are less descript, leaving 
it to the practitioner to glean from the circumstances 
the kind of proof necessary to rebut the presumption in 
each case. 

For instance, in Matter of Yuster,27 the court granted 
an objectant’s post-trial motion denying probate on the 
grounds that the will wasn’t duly executed. Although 
the court recognized the presumptions accorded the 
proponent when the will has an attestation clause and 
an attorney supervises the execution of the instrument, 

it held that “this is not the usual case” inasmuch as the 
attesting witnesses tended only to discredit, rather than 
support, the attestation clause that they had subscribed, 
as well as the quality of the legal supervision. Specifically, 
there was no testimony that the testator acknowledged 
that the document was his will or asked anyone to act as 
his attesting witnesses. Moreover, the testimony of one of 
the attesting witnesses, who was financially dependent 
on the proponent, was full of discrepancies, including 
that the testator was in “perfect condition” though he’d  
been in the hospital for a month with terminal cancer. 

Similarly, in Matter of Stachiw,28 the court found that 

in one case, the court found that 

the objectants successfully rebutted 

the presumption of due execution, 

apparently relying on evidence 

derived from the testimony of 

the attesting witnesses that the 

decedent hadn’t signed the will in 

their presence or acknowledged his 

signature to them. 

on the factual circumstances surrounding the prepara-
tion and execution of the proffered instrument. For 
example, a complete attestation clause in a will reciting 
an observance of all of the statutory formalities creates 
a presumption that the will was duly executed.12 This 
presumption will subsist even when the witnesses to the 
will are unable to recall the execution ceremony, so long 
as the genuineness of the testator’s and witnesses’ signa-
tures on the instrument are established.13 

Further, when the execution of a will is supervised 
by an attorney who’s familiar with the statutory require-
ments of execution, “there is a presumption of regularity 
that the will was properly executed in all respects.”14

A self-proving affidavit15 affixed to a will, containing 
the signatures of the attesting witnesses, also creates a 
presumption of due execution.16 Additionally, the affida-
vit creates a presumption of the decedent’s testamentary 
capacity on the date the will was signed.17 Moreover, 
until the contrary is shown, every person is presumed to 
be sane and mentally competent.18 

Rebutting the Presumptions 
For an objectant in a contested probate proceeding, it’s 
often difficult to determine the quantum of proof neces-
sary to rebut any existing presumptions of due execution 
and/or testamentary capacity. The answer is particu-
larly significant in the context of a motion for summary 
judgment, when the ultimate outcome can result in the 
dismissal of one or both of these objections to probate. 

While there’s authority that alludes to the require-
ment that only some evidence need be produced to 
create a question for the jury,19 courts have generally 
taken a less defined approach to the issue, resulting in 
decisions holding that “presumptions are rebutted by 
substantial evidence to the contrary; by very convincing 
evidence; by clear, cogent and convincing evidence … or 
by proof that goes beyond a mere preponderance of the 
evidence…”20 The end result of the foregoing is to leave 
much to the discretion of the trial court and offer little 
certainty for the litigant. 

In the context of contested probate proceedings, uni-
formity as to the quantum of evidence necessary to rebut 
the presumptions of due execution and testamentary 
capacity is equally as elusive, with New York courts, for 
example, relying on such standards as “sufficient evi-
dence,”21 “specific evidence,”22 “positive proof,”23 “proba-
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the objectants successfully rebutted the presumption of 
due execution and granted summary judgment in their 
favor. While a discussion of the quantum of proof nec-
essary to achieve this result is absent from the opinion, 
in reaching its decision, the court apparently relied on 
evidence derived from the testimony of the attesting 
witnesses that the decedent hadn’t signed the will in 
their presence or acknowledged his signature to them. 
In addition, the court found that: (1) there was no pub-
lication of the will; (2) there was a piecemeal attempt to  
comply with the statutory requirements; (3) the witness-
es were hastily gathered; and (4) the execution process 
was rushed through without any consideration as to the 
decedent’s medical condition or whether the decedent 

could and did understand what was happening.
In like manner, the Illinois Supreme Court, in Matter 

of Balicki,29 affirmed an order of the Circuit Court deny-
ing probate, finding that the testimony of the subscrib-
ing witnesses rebutted the presumption of due execution 
arising from an attestation clause. The witnesses testified 
that they didn’t see the decedent sign the will and didn’t 
make any inquiries about the decedent prior to signing 
the will. Though the court didn’t address the quantum of 
proof needed to rebut the presumption, and even noted 
that the adverse testimony of subscribing witnesses “is to 
be received with caution,”30 it concluded that the attesta-
tion clause couldn’t prevail over the positive testimony of 
both subscribing witnesses that the decedent didn’t sign 
or acknowledge the will in their presence.31

Moreover, in Matter of Kietrys,32 the Appellate Court 
of Illinois affirmed a judgment of the Circuit Court in 

favor of the executor of the estate. The court found that 
the petitioner, the decedent’s brother, hadn’t satisfied 
his burden of rebutting the presumption of sanity and 
proving that the testator lacked testamentary capacity. 
Specifically, without opining as to the quantum of proof 
required of the petitioner, the court held that evidence 
that the testator was an alcoholic was insufficient to cre-
ate a question of fact in light of affidavits from four other 
individuals who witnessed the execution of the will and 
observed and spoke with the testator, stating that the 
testator was of sound mind and memory at the time. 
Further, the record indicated that the testator was able 
to transact and discuss his business affairs.33

Perhaps the only presumption in which there’s some 
consistency as to the quantum of proof necessary for 
its rebuttal is the presumption of due execution derived 
from an attorney-supervised will execution.34 A review 
of case law and commentary suggests that the presump-
tion originated from the presumption of regularity that 
attaches to official acts; that is, that “no official or person 
under an oath of office will do anything contrary to his 
official duty, or omit anything which his official duty 
requires to be done.”35 

In discussing the presumption of regularity in the 
context of an attorney-supervised will execution, it’s 
been stated that “while the presumption will overcome 
minor irregularities in the execution of a will, such 
as a will being witnessed by two people but signed by 
only one attesting witness,”36 it won’t result in the court 
overlooking all irregularities. While not all cases define 
the quantum of evidentiary proof needed to rebut the 
presumption, leaving it to the trial judge to decide, some 
courts have held that “sufficient evidence” is required,37 
while others have found that the presumption of regular-
ity will be rebutted when “positive proof” or “affirmative 
proof” is presented that the requirements of due execu-
tion weren’t met.38 “Positive proof” is defined as “direct 
or affirmative proof,” and “affirmative proof” is defined 
as “evidence establishing the fact in dispute by a prepon-
derance of the evidence.”39 

In Wooley v. Wooley,40 the court denied probate 
to the propounded codicil despite the presence of an 
attestation clause. The witnesses recalled the execution 
ceremony but, according to the court, provided posi-
tive testimony against the due execution of the instru-
ment. Specifically, they testified that the decedent didn’t 
sign the codicil in their presence or acknowledge her  
signature to the witnesses. Further, there was no proof 

Perhaps the only presumption in 

which there’s some consistency as 

to the quantum of proof necessary 

for its rebuttal is the presumption 

of due execution derived from an 

attorney-supervised will execution. 

 36 TRusTs & EsTaTEs / trustsandestates.com DECEmbER 2014

CommIttee RePoRt: 
iNvestmeNtsCommIttee RePoRt: estate PlaNNiNg & taxatioN



was confused and may have been unable to organize, 
interpret and process information.52

4) Conflicting testimony and documentary proof that 
the decedent had a history of mental illness and may 
have been suffering from an insane paranoid delu-
sion.53

5) Evidence that the decedent was in need of assistance 
in managing his personal affairs and the complexity 
of the decedent’s testamentary plan.54

6) The nature and extent of discussions between the 
attorney-draftsman and the decedent regarding the 
decedent’s assets and the operative effect of the will.55

an area of Uncertainty
The lack of uniformity and certainty in the area of pre-
sumptions is the subject of much criticism by commenta-
tors and scholars, who’ve concluded that the law must be 
reformed.56 Whether the judiciary and legislature share 
this desire for change remains to be seen. Thus far, change 
hasn’t been forthcoming, leaving the practitioner to won-
der—how much proof is enough to rebut the presump-
tions of due execution and testamentary capacity?  

—The author acknowledges, with gratitude, Jaclene 
D’Agostino, an associate with Farrell Fritz, P.C. in 
Uniondale N.Y., who assisted in editing this article. 
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Rise and Shine
“Le Matin” (19 5/8 in. by 15 3/4 in.) by Marc 
Chagall, sold for $87,500 at Christie’s recent 
Prints and Multiples Sale in New York on  
Oct. 23, 2014. The Russian-French Chagall 
is considered by many critics to be the 
quintessential Jewish artist. He created works 
in virtually every artistic medium, including 
painting, book illustrations, stained glass, stage 
sets, ceramic, tapestries and prints.


