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Introduction
The commissions of an individual serving as a fidu-
ciary – be it an executor, trustee or even a guardian – are 
generally predicated on a statutory rate table based on 
the value of the estate subject to administration. For the 
executor and guardian, the rates are established pursuant 
to N.Y. Surrogate’s Court Procedure Act 2307 (SCPA); for 
the trustee, they are contained in SCPA 2308 and 2309. 
Indeed, these statutory provisions are default rules, appli-
cable in the absence of a contrary provision in a will or 
trust instrument.1 Given the freedom of testation (in the 
case of a will) and contract (in the case of an inter vivos 
trust), a testator or grantor has the right to deny, limit or 
even enhance the statutory commission base to which the 
individual fiduciary might otherwise be entitled.2

Unlike the individual fiduciary, the compensation of a 
corporate fiduciary is based upon the provisions of SCPA 
2312. Enacted in 1984, that statute explicitly directs that 
the commissions of a corporate fiduciary be predicated 
on a determination of “reasonable compensation” for 
services rendered, if the will or lifetime trust instrument 
does not provide for specific rates or amounts of com-
missions.3 While the statute does not define reasonable 

compensation, the legislative history of SCPA 2312, long-
standing precedent in New York and elsewhere, and com-
mentary have developed a standard reminiscent of the 
quantum meruit analysis established by the courts in In re 
Potts4 and In re Freeman5 for fixing reasonable legal fees. 
Yet, while this standard has been utilized in determining 
reasonable compensation due to the corporate fiduciary, 
is it also applicable to the individual fiduciary where the 
will or inter vivos instrument directs that the executor, 
trustee, or guardian receive reasonable compensation for 
work performed? After examination of the relevant stat-
utes, treatises and case law, discussed below, the authors 
conclude that it is.

Quantum Meruit and Reasonable Compensation: 
The Potts/Freeman Criteria 
Reasonable Compensation in the 
Non-Fiduciary Context 
The term quantum meruit has often been employed by 
courts when confronted with the task of determining 
reasonable compensation.6 When there is doubt as to 
the amount due for the work performed, a judge or jury 
will determine compensation based upon the customary 
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charge for services rendered.7 To that extent, it appears 
that principles of quantum meruit are not simply limited to 
ascertaining the time value of services rendered.8 Rather, 
as is typified in cases involving the fixing of legal fees, 
courts have routinely relied on the criteria enumerated 
by the courts in Potts and Freeman,9 which require con-
sideration of the time and labor involved; the difficulty 
of the questions involved; the skill required to handle the 
problems presented; the lawyer’s experience, ability, and 
reputation; the amount involved and benefit resulting to 
the client from the services; the customary fee charged 
for similar services; the contingency or certainty of com-
pensation; the results obtained; and the responsibility 
involved.10 Indeed, in the context of legal fees, invoking 
a quantum meruit analysis has, for decades, required con-
sideration of the Potts/Freeman criteria in order to deter-
mine the “customary charge” for services rendered.11

For example, in Padilla v. Sansivieri, the court stated 
that “[a]n award [of legal fees] in quantum meruit should 
in all cases reflect the court’s assessment of the qualitative 
value of the services rendered, made after weighing all 
relevant factors considered in valuing legal services.”12

Notably, in reaching this result, the court explicitly stated 
that quantum meruit compensation awards are not limited 
to a calculation based on the number of hours worked 
multiplied by a reasonable hourly rate, impliedly indicat-
ing that other factors must be taken into account.13

Similarly, in Biagioni v. Narrows MRI & Diagnostic Radi-
ology, P.C., the court held that an award of attorney fees 
based on quantum meruit

should not be limited to a calculation based on the num-
ber of hours worked multiplied by a reasonable hourly 

rate, but can also be calculated as a portion of a con-
tingent fee . . . [i]n either case, a court must weigh the 
relevant factors, which include evidence of the time and 
skill required in that case, the complexity of the matter, 
the attorney’s experience, ability, and reputation, the 
client’s benefit from the services, and the fee usually 
charged by other attorneys for similar services.14 

Numerous cases in New York stand for the proposi-
tion that an award of compensation based on quantum 
meruit is made by consideration of relevant factors.15

Therefore, as the foregoing makes clear, an award of 
compensation based on quantum meruit is not distinct 
from an award of compensation based on the criteria set 
forth in Potts and Freeman for determination of a reason-
able fee.16

Reasonable Compensation for the 
Corporate Fiduciary: SCPA 2312
SCPA 2312 and Its Legislative History
Reasonable compensation has been applied in New York 
in the corporate trustee context pursuant to SCPA 2312. 
Specifically, Subsection 2 provides that for trusts having a 
principal value of more than $400,000, in the absence of a 
provision in the will or lifetime trust instrument setting a 
specific rate of compensation or amount of commissions, 
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Compensation Under SCPA 2312: 
In re McDonald and Its Progeny
Although few New York cases have interpreted the 
meaning of “reasonable compensation” within the con-
text of SCPA 2312, four opinions emanating from the 
Surrogate’s Court, Westchester County, have served to 
establish the requisite guidelines. 

In re McDonald was the first decision that delineated 
the factors for the court to consider in determining 
reasonable compensation for a corporate trustee under 
SCPA 2312.23 McDonald involved a proceeding for the 
judicial settlement of final accounts of a trust company 
as a corporate trustee of testamentary trusts.24 The court 
observed that while the Potts/Freeman standard had been 
established to determine the reasonableness of attorney 
fees, there were no New York cases at the time that estab-
lished guidelines or factors for determining reasonable 
compensation for trustees under SCPA 2312.25

As such, the court considered the legislative history 
of SCPA 2312, specifically, the factors as set forth in the 
Rolison Memo, as well as case law in other states, in order 
to determine the factors that were relevant in assessing 
reasonable compensation in this context.26 As a result of 
this analysis, the court developed the following criteria:
1. the size of the trust;
2. the responsibility involved;
3. the character of the work involved;
4. the results achieved;
5. the knowledge, skill and judgment required and 

used;
6. the time and services required;
7. the manner and promptness in performing duties 

and responsibilities;
8. any unusual skill or experience of the trustee;
9. the fidelity or disloyalty of the trustee;
10. the amount of risk;
11. the custom in the community for allowances to 

trustees; and
12. any estimate of the trustee of the value of his or her 

services.
The court explained that “[t]he weight to be given 

to any one factor and what is reasonable compensation 
rests in the discretion of the [trial] court . . . [t]he test of 
what is reasonable compensation requires a determina-
tion of the circumstances of the case and services actu-
ally rendered,” and further, that “[t]he reasonableness of 
commissions is dependant [sic] upon the singular facts 
of each trust.”27 

The McDonald standard was subsequently followed 
by the same court in In re Estate of Prankard.28 In Prankard, 
the primary issue was whether the corporate trustee was 
entitled to compensation based upon its commission 
rates published within the competitive marketplace, or 
whether its reasonable compensation should be deter-
mined only upon consideration of the factors set forth in 
McDonald.29

corporate trustees are entitled “to such commissions as 
may be reasonable, and the court . . . may review the reason-
ableness of the commission of such corporate trustee.”17 

Although the statute provides that corporate trustees 
are entitled to reasonable compensation, it does not pro-
vide a definition or standard for determining an award of 
commissions on this basis. However, the statute’s legisla-
tive history elucidates the legislature’s intent regarding 
the meaning of the term. The statute was enacted by 
Senate Bill 9572, Chapter 936 of the Laws of 1984; it was 
approved by the Senate and the Assembly in June 1984 
and signed by the governor in August of that year. 

In a Memorandum in Support of the bill, New York 
State Senator Jay P. Rolison, Jr. stated that the purpose 
of the bill was to change the method of compensating 
trustees from a statutory schedule of rates to reasonable 
compensation18 (the “Rolison Memo”). Most importantly, 
the Rolison Memo defined reasonable compensation:

Generally, reasonable compensation can be character-
ized as a method of compensating trustees based upon 
what is fair and equitable in view of the size of the 
trust, the responsibilities of the trustee, the character of 
the work required to be performed by the trustee, the 
special problems and difficulties met in doing the work, 
the conduct of the trustee and the knowledge, skill and 
judgment required of and used by the trustees and the 
manner and efficiency which the trust has been admin-
istered and the time and service required, together with 
any other circumstances which may be relevant.19

The Rolison Memo stated that one purpose for consid-
ering the foregoing factors was to increase competition 
among corporate trustees which, in turn, is thought to result 
in higher quality of trust administration services.20 The 
Rolison Memo acknowledged that the statutory rate sched-
ules for personal trustees are often deficient, particularly 
because trustees’ duties have become increasingly more 
complex throughout the years and because the process to 
change the statutory rate schedule is time-consuming and 
difficult.21 As such, the Rolison Memo emphasized the need 
for flexibility in determining a trustee’s compensation and 
advocated for adoption of the reasonable compensation 
standard for corporate trustees. In doing so, the Rolison 
Memo noted that “[r]easonable compensation ha[d] been 
adopted in forty jurisdictions, including Arizona, Califor-
nia, Colorado, Connecticut, Florida, Illinois, Massachusetts, 
Pennsylvania and Texas” and that “reasonable compensa-
tion [could] be characterized as a method of compensating 
a trustee based upon what is fair and equitable.”22

Unlike the individual fi duciary,
the compensation of a corporate

fi duciary is based upon the
provisions of SCPA 2312.
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compensation), and (4) because the trustee served as a 
co-trustee from the trust’s inception.38

Clearly, what can be gleaned from the foregoing is 
that reasonable compensation for the corporate fiduciary 
under SCPA 2312 relies upon much of the same criteria 
applied in Potts and Freeman in the fixing legal fees. 
Whether these same criteria can and should be applied 
to the individual fiduciary requires consideration of the 
view outside the state of New York, as well as some New 
York cases that have taken this approach. 

Reasonable Compensation for Individual Fiduciaries: 
The National View
The Uniform Probate Code
The Rolison Memo in support of SCPA 2312 noted that of 
the 30 jurisdictions that had specific statutory authoriza-
tion for reasonable compensation, 14 had adopted the 
Uniform Probate Code (UPC) provisions on reasonable 
compensation in some form.39 As originally written in 
1969, the UPC did not provide a definition of reasonable 
compensation. However, it did provide for reasonable 
compensation for personal representatives40 (appointed 
under wills), for “any visitor, lawyer, physician, conser-
vator or special conservator appointed in a protective 
proceeding,”41 and for trustees and employees of a trust.42

Today, the UPC sets forth a definition of reasonable 
compensation, in a comment to § 5-417. That section, 
which provides for reasonable compensation for guard-
ians, conservators, lawyers, and others appointed by the 
court in a guardianship or protective proceeding, states: 

While the size of the estate is an important factor in 
setting compensation, in many cases there will be no 
estate . . . Among the factors listed are skill, experience 
and time devoted to duties; the amount and character 
of the property; the degree of difficulty; responsibility 
and risk assumed; the nature and cost of services ren-
dered by others; and the quality of the performance.43

The UPC also provides for reasonable compensa-
tion for “personal representatives,”44 which are defined 
as fiduciaries “who shall observe the standards of care 
applicable to trustees” and who are “under a duty to set-
tle and distribute the estate of the decedent in accordance 
with the terms of any probated and effective will.”45 As 
such, “personal representatives” under the UPC appear 
to be executors, and although the UPC does not define 
reasonable compensation specifically in this context, 
arguably, the definition previously set forth concerning 
reasonable compensation for guardians and conservators 
should be applied to the personal representative context 
as well. 

Restatement of Trusts
In addition to case law, courts often find respected 
authorities, such as Restatements, highly persuasive 
when evaluating an issue of first impression. As such, 
consideration of how the Restatement of Trusts defines 

Interestingly, at a trial of the matter, the court called 
former Senator Rolison, Jr. – the sponsor of the bill 
enacting SCPA 2312 and author of the Rolison Memo 
– as its own witness. Senator Rolison testified that the 
reasonableness of compensation sought was to be left to 
the absolute discretion of the court to resolve based on 
whatever factors it deemed relevant, including, but not 
limited to, those enumerated in McDonald.30 Ultimately, 
after engaging in a lengthy discussion of the history of 
SCPA 2312,31 the court held that in all contested proceed-
ings it would apply the McDonald factors, together with 
the corporate fiduciary’s published fee schedule, when 
assessing reasonable compensation under SCPA 2312.32 
Notably, in rendering its opinion, the court recognized 
the well-settled rule in attorney fee cases, that time spent 
is the least important factor in determining reasonable 
compensation, and held that the trustee’s failure to keep 
contemporaneous time records of its activities was of 
little consequence.33 

Prankard was followed by In re Manny, which involved 
an intermediate accounting proceeding instituted by a 
corporate trustee in which the objectants alleged that the 
corporate trustee should be surcharged for, among other 
things, collecting commissions in excess of the minimum 
compensation awardable as reasonable compensation 
under SCPA 2312.34 Although the court denied both the 
trustee’s and the objectants’ motions for summary judg-
ment and scheduled a hearing to determine the reason-
ableness of the commissions retained by the trustee, it 
stated that it would consider “all applicable criteria in 
making its determination.”35 

Similarly, in a later, related action arising out of the 
same trust and trustees (Manny II), the court explicitly 
considered the 12 factors from Prankard (as originally 
set forth in McDonald) in In re Manny.36 In Manny II, the 
evidence demonstrated that the corporate trustee was 
responsible for administrative matters, knowing and car-
rying out the terms of the trust, collecting and managing 
assets, retaining records, corresponding with counsel in 
terms of legal issues, corresponding with beneficiaries, 
identifying appropriate assets in the trust for sales, rais-
ing cash, ensuring that the trust generated sufficient 
income, and ensuring the preparation of annual fiduciary 
tax returns and tax letters.37

In applying the factors set forth in McDonald and 
Prankard to the evidence, the court held that the corporate 
trustee “offered sufficient evidence to establish that it 
[was] entitled to ‘reasonable compensation’ under SCPA 
2312,” because: (1) the value of the trust grew from $1 
million to more than $7 million during the accounting 
period, (2) the trustee’s responsibilities, the character 
of its work, the results achieved, its knowledge, skills 
and judgment, and the manner and promptness of per-
forming its duties were all amply demonstrated by the 
record, (3) the language of the trust instrument permitted 
compensation in accordance with law (i.e., reasonable 
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A more recent Connecticut opinion adhered to the fac-
tors listed in Hayward in determining reasonable compen-
sation for an individual trustee.53 The Connecticut Court of 
Probate stated that the nine Hayward criteria are to be ana-
lyzed one by one with regard to the trustee’s performance; 
however, each criterion needs to be reviewed ultimately 
as contributing to the totality of the circumstances of the 
case.54 Notably, the court stated that the “sheer size and 
weight [of the trust] alone compel the conclusion that the 
work required of its Trustees would be very substantial,” 
and further, the court there was satisfied that the trustee 
“devoted sufficient time to the discharge of her fiduciary 
obligations” despite the fact that she did not keep time 
records.55 Although the court reduced the trustee’s request-
ed compensation by approximately 30%, it seemingly did 
so solely because the trustee did not follow the consultative 
process mandated by the testator, namely, that she did not 
consult with her co-trustee before making decisions,56 an 
issue which is likely unique to that particular case.

Florida also has a list of factors that it utilizes in deter-
mining reasonable compensation for fiduciaries that it 
appears to apply to both individuals and corporate fidu-
ciaries. In West Coast Hospital Association v. Florida National 
Bank of Jacksonville,57 the Supreme Court of Florida stated 
that the following factors are “influential in enabling the 
court to reach a conclusion as to the appropriate amount of 
pay which should be granted the trustee in a given case:”

The amount of capital and income received and dis-
bursed by the trustee; the wages or salary customarily 
granted to agents or servants for performing like work 
in the community; the success or failure of the admin-
istration of the trustee; any unusual skill or experience 
which the trustee in question may have brought to his 
work; the fidelity or disloyalty displayed by the trust-
ee; the amount of risk and responsibility assumed; the 
time consumed in carrying out the trust; the custom in 
the community as to allowances to trustees by settlors 
or courts and as to charges exacted by trust compa-
nies and banks; the character of the work done in the 
course of administration, whether routine or involving 
skill and judgment; any estimate which the trustee has 
given of the value of his own services; payments made 
by the cestuis to the trustee and intended to be applied 
toward his compensation.58

Recently, the Florida District Court of Appeals re-
visited this issue in a case involving the estate of Robert 
Rauschenberg, who died in 2008 at his home on Captiva 
Island, Fla.59 Mr. Rauschenberg devised his residuary 
estate to a trust, the beneficiary of which was the Rob-
ert Rauschenberg Foundation (the “Foundation”), and 
which had three named individual trustees.60 The trust 
did not contain a provision addressing trustee compen-
sation.61 During several years of the trustees’ manage-
ment of the trust, its assets had increased in value from 
approximately $600 million to almost $2 billion, and as 
such, the trustees sought significant compensation for 
their services rendered to the trust.62 

reasonable compensation is worthwhile. To this extent, 
the Restatement, like the UPC, relies on a list of Potts/
Freeman-type criteria for determining reasonable compen-
sation for trustees: 
1. local custom;
2. the trustee’s skill, experience and facilities;
3. the time devoted to trust duties; 
4. the amount and character of the trust property; 
5. the degree of difficulty, responsibility, and risk 

assumed in administering the trust;
6. the nature and costs of services rendered by others; 

and
7. the quality of the trustee’s performance.46 

Additionally, the Uniform Trust Code (UTC) provides 
in a comment that trustees are entitled to reasonable 
compensation, and extracts the factors listed above 
from the Restatement as those relevant in determining 
reasonable compensation, and further, that reasonable 
compensation should be based on “the totality of the 
circumstances.”47

Decisions from Other States
On the national front, courts have applied factors simi-
lar to those set forth in McDonald, the Restatement and 
the UPC in determining reasonable compensation for 
individual fiduciaries. In Hayward v. Plant, an early deci-
sion issued by the highest court in Connecticut, the court 
affirmed a determination made by the trial court as to the 
reasonable compensation of executors for administering 
what was considered a very large estate at the time.48 
Specifically, in reaching its determination, the trial court 
took into account the gross amount of the estate, the time 
and effort expended by each executor, the difficulty and 
complexity of the problems dealt with, the broad powers 
and discretion granted the executors under the will, the 
manner of their exercise of the same, the results obtained, 
and all of the other circumstances and facts disclosed by 
the evidence.49

The compensation awarded to the executors was 
thereafter challenged on the basis that the awards were 
excessive and constituted an abuse of judicial discre-
tion.50 In affirming the compensation awards determined 
by the trial court, the appellate court explicitly held that 

“reasonable” means what is fair in view of the size of 
the estate, the responsibilities involved, the character 
of the work required, the special problems and dif-
ficulties met in doing the work, the results achieved, 
the knowledge, skill, and judgment required of and 
used by the executors, the manner and promptitude 
in which the estate has been settled, and the time and 
service required, and any other circumstances which 
. . . are relevant.51 

The court reasoned that consideration of such factors 
and awards of separate awards due to each executor, 
makes sense in light of the fact that “the services of the 
several executors differed widely.”52
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The Foundation, the primary beneficiary of the estate, 
advocated for a determination of reasonable trustee com-
pensation based on the “lodestar” method, which was 
set forth in a 1985 Florida Supreme Court case,63 and 
would determine the reasonableness of the compensation 
due to the trustees by multiplying the number of hours 
reasonably expended by a reasonable hourly rate,64 i.e., 
the value of the services performed. The trustees, on the 
other hand, requested over $50 million in fees based on 
the factors set forth in W. Coast Hosp. Ass’n.65 Ultimately, 
the court held that the lodestar method did not apply 
to trustee fees, and it upheld the trial court’s award of 
$24,600,000 to the trustees based on what it deemed a 
proper interpretation of the factors set forth in W. Coast 
Hosp. Ass’n.66 As a result of the opinion, factors invoking 
quantum meruit lodged in much of the same criteria estab-
lished in Potts/Freeman are currently those considered by 
the courts in Florida in determining reasonable compen-
sation for individual fiduciaries.

As evidenced in case law67 and court rule,68 Cali-
fornia relies on a substantially similar list of factors as 
Florida in determining reasonable compensation allow-
able to a trustee. Moreover, California Probate Code § 
15681 specifically provides that a trustee “is entitled to 
reasonable compensation under the circumstances” if 
the trust instrument is silent on the issue of compensa-
tion.

Courts in other states use similar factors in deter-
mining reasonable compensation due to fiduciaries. For 
example, an appellate court in Tennessee has held that:

When a court sets a reasonable fee for a trustee, it 
should take into account the size of the trust, the 
nature and number of the assets, the income produced, 
the time and responsibility required, the expertise 
required, any management or sale of real estate and 
closely held business interests, any involvement in liti-
gation to protect the trust property, and other relevant 
factors . . . [s]imilarly, reasonable compensation to an 
executor should be fixed with reference to the entire 
estate and services.69 

Similarly, the Supreme Court of Alabama has held 
that:

In assessing the reasonableness of an executor’s com-
pensation, Alabama courts consider the following 
factors: the novelty and difficulty of the administra-
tive process, the skill requisite to perform the service, 
the likelihood that the acceptance of the particular 
employment will preclude other employment, the 
fee customarily charged in the locality for similar ser-
vices, the amount involved and the results obtained, 
the requirements imposed by the circumstances and 
condition of the estate, the nature and length of the 
professional relationship with the decedent, the expe-
rience, reputation, diligence, and ability of the person 
performing the services, the liability, financial or oth-
erwise, of the personal representative, or the risk and 
responsibility involved.70

North Carolina has a statutory scheme that man-
dates the court’s consideration of 11 enumerated factors, 
similar to those considered in Alabama and Tennessee, 
in determining reasonableness of compensation due to a 
trustee.71 Interestingly, under the statute, the court must 
take into consideration “[o]ther factors which the trustee 
or the clerk of superior court deems to be relevant” 
in reaching its determination, providing flexibility in 
determining reasonable compensation for trustees under 
unique circumstances.72

Reasonable Compensation for Individual Fiduciaries: 
New York Case Law
While New York courts have infrequently addressed the 
meaning of reasonable compensation for the individual 
fiduciary other than by reference to the statutory com-
mission rates, in the few instances in which they have, 
reliance upon the Potts/Freeman criteria is apparent. 
Principles of reasonable compensation in the individual 
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served, the nature of her duties, and her performance in 
discharging them. 

Significantly, separate and apart from the foregoing cir-
cumstances, in In re Schell the Court of Appeals indicated 
a willingness to look beyond the statutory rate tables in 
determining the compensation of the fiduciary where the 
testator’s will contained a provision directing that he be 
allowed “reasonable compensation” for his services.83 
To this extent, the Court opined that the testator must 
have intended that reference be made “to the special 
circumstances of his estate and the services which he has 
required [him] to perform,” and noted that “the duties 
of the trustee were onerous, and involved more than the 
mere receipt and disbursement of money.”84 Accordingly, 
the Court remanded the case to the lower court for a deter-
mination of whether the sum claimed by the trustee was 
or was not reasonable in light of such circumstances.85 

Since Schell, there has been one other case that indicat-
ed that the approach in Schell would be followed in similar 
cases. In In re Sprague, the Surrogate’s Court, Erie County 
stated that where a will “provides that a reasonable com-
pensation shall be given to an executor, beyond the com-
missions, and without fixing the amount, the court will 
allow a fair amount according to the services rendered.”86

Although such language seemingly would involve 
consideration of multiple factors in determining the 
nature and value of the services rendered, the court did 
not elaborate on how it would reach such a determina-
tion.87 As such, although the court in this case impliedly 
indicated that the approach taken in Schell should be fol-
lowed, there have been no cases since Schell that explicitly 
hold that the unique circumstances of an estate will be 
considered in determining reasonable compensation due 
to an individual fiduciary under a will or trust instrument.

Conclusion
While reasonable compensation for the individual fidu-
ciary has yet to be well defined in New York, when 
addressing the issue of reasonable compensation for 
the corporate fiduciary, and, in the several instances 
involving the preliminary executor, deceased fiduciary 
or resigning fiduciary, New York Surrogate’s Courts have 
considered more than just the time value of the services 
performed, and relied, instead, on the criteria established 
by the court in Potts88 and Freeman89 for the determina-
tion of an appropriate award. The authors agree with this 
approach, which finds support not only with the N.Y. 
Court of Appeals, but also on the national stage in the 
UPC, Restatement and case law, all of which are of the 
view that a multitude of factors impact the assessment 
of a reasonable fee in this context. Indeed, this analysis 
provides the fair and equitable result that most testators 
and grantors, as well as the judiciary, seek to accomplish 
when reasonable compensation is at issue. Nevertheless, 
whether New York courts firmly adopt this approach 
for the individual fiduciary remains to be seen. In the 

fiduciary context are not foreign to New York Surrogate’s 
Courts, which have routinely invoked the standard, 
albeit with little analysis, as a basis for awarding fees to 
a preliminary executor, the estate of a deceased fiduciary, 
and a resigning fiduciary.73 Even the Court of Appeals 
has addressed this issue in the context of an individual 
trustee’s request for compensation, as noted below.74 

More specifically, SCPA 1412(7) provides that if a 
will is denied probate or a preliminary executor’s letters 
are revoked for any reason during the pendency of the 
probate proceeding, the preliminary executor is entitled 
to “receive only such compensation, if any, as the court 
shall determine to be reasonable and just for the services 
rendered by him to the estate”; however, not to exceed 
the commissions to which an executor would be entitled. 
Thus, in In re Bernstein,75 a guardian ad litem appointed to 
represent the interests of secondary income beneficiaries 
contended that the deceased preliminary executor should 
receive only a modest compensation for her services since 
she received preliminary letters only 13 days before her 
death. The court disagreed and awarded the preliminary 
executor’s estate $10,000 in commissions, after finding 
that she unofficially served the estate for approximately 
four-and-a-half months after the decedent’s death, in 
locating, inventorying and preserving the estate assets.76 

Similarly, a deceased fiduciary’s estate is entitled 
to reasonable compensation measured by the value of 
the services rendered.77 The fixation of such reasonable 
compensation rests in the sound discretion of the court 
but may not exceed the amount of commissions as fixed 
by statute.78 Although in practice Surrogate’s Courts 
frequently defer to the rate tables governing commis-
sions due under SCPA 2307, 2308, and 2309,79 courts have 
acknowledged that such rate tables “have little relation-
ship to the length of service of the fiduciary or the value 
of his services.”80 Similarly, appellate courts have indi-
cated that such determination should in fact be based on 
quantum meruit considerations.81 

The foregoing principles have also been applied when 
a fiduciary resigns from office. In re Smith82 is a case in 
point. There, a general guardian sought leave to resign. 
The court held that the guardian had forfeited her right 
to receive statutory compensation but that she would be 
reasonably compensated for services properly performed. 
Notably, after referring to the usual rules for computing, 
receiving and paying out commissions pursuant to statu-
tory rates, the Surrogate’s Court held that it had to further 
consider the amount involved, the time the fiduciary 

The term quantum meruit has often
been employed by courts when 

confronted with the task of
determining reasonable compensation.
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39. Today, that number has increased to 17, and includes Massachusetts, 
New Jersey, and South Carolina, with an even greater number of states, 
although declining to adopt the UPC in full, modeling their state-specific stat-
utes off of UPC provisions, including New York and California. See Uniform 
Probate Code (UPC) Adoption by the States, AmericanBar.org, http://www.
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