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For good reasons, trusts and estates litigators grav
itate towards the Surrogate's Court as the appropriate 
venue for litigated matters pertaining to the affairs of 
decedents and lifetime trusts. The Surrogate's Court, 
with its expansive jurisdiction, routinely presides over 
cases involving substantive matters of law concerning 
trusts and estates.1 Moreover, the Surrogate's Court has 
a structure and staff specifically geared to handle such 
matters, and the necessary resources to handle issues 
that arise in the administration of decedent's estates.2 

While the Supreme Court, as New York's court of 
general jurisdiction,3 has the power to probate a will 
and issue letters testamentary and trusteeship, the Sur
rogate's Court is really the only appropriate venue for 
a probate proceeding. Similarly, accountings, discovery 
proceedings, and other miscellaneous proceedings per
taining to estates and testamentary trusts most often 
belong in the Surrogate's Court. 

However, the Surrogate Court's jurisdiction should 
not necessarily eliminate consideration of Supreme 

procedure in all special proceedings, applies to special 
proceedings commenced pursuant to CPLR article 77.7 
As stated, CPLR 7701 introduces article 77, and is fol
lowed by five more sections that are specific to trusts. 

• CPLR 7702 provides that a trustee seeking a ju
dicial discharge on an accounting must file his 
accounting with an affidavit of accounting party 
in the manner prescribed by SCPA 2209. 

• CPLR 7703 incorporates the SCPA's virtual rep
resentation provisions to article 77 proceedings. 

• CPLR 7704limits the court's power to appoint a 
referee in certain circumstances. 

• CPLR 7705 and 7706 provides for the filing of 
an account settled informally and procuring an 
order thereon in a manner similar to SCPA 2202. 
CPLR article 4, governing all special proceedings 
applies in a special proceeding brought pursuant 
to article 77. 

"While the Supreme Court, as New York's court of general jurisdiction, has 
the power to probate a will and issue letters testamentary and trusteeship, the 

Surrogate's Court is really the only appropriate venue for a probate proceeding." 

Court as an appropriate venue for disputes pertaining 
to trusts. Civil Practice Law and Rules (CPLR) 7701, 
which introduces CPLR article 77, authorizes a special 
proceeding for the determination of matters relating 
to express trusts.4 Article 77 is intended to provide an 
economical and relatively expeditious method for the 
adjudication of trustees' accountings and other trust 
matters in Supreme Court.5 Article 77 is seldom dis
cussed at length-for example, Siegel's New York Prac
tice, an old friend to all civillitigators, mentions article 
77 only once, stating "[a] special proceeding is also 
used in the Supreme Court to determine matters relat
ing to a trust."6 Given the goals underlying article 77, 
economy and swift adjudication of disputes pertaining 
to trusts, Supreme Court is a venue worth considering 
when bringing such a proceeding. A closer look at ar
ticle 77 is thus in order-this article addresses only the 
basics. 

The Statute and Cases Decided Thereunder 

Article 77 has only a few sections and incorporates 
certain provisions of the Surrogate's Court Procedure 
Act (SCPA) by reference. CPLR article 4, governing 

While article 77 contains only a few provisions, 
the Supreme Court has addressed a myriad of issues 
and disputes in article 77 proceedings. For example, 
the proper application of Estates Powers and Trust 
Law (EPTL) Section 7-1.9 was addressed in an article 
77 proceeding in Elser v. Meyer.8 In Elser, the Supreme 
Court held that a settlor of a lifetime trust could revoke 
a trust without the consent of the trustee notwithstand
ing language in the trust instrument which, in sum 
and substance, required the consent of the trustee to 
revoke the trust. The Appellate Division reversed, and 
remitted the matter to the Supreme Court to determine 
whether the trustee had unreasonably withheld his 
consent.9 

In Andrews v. Trustco Bank,10 the Supreme Court, in
ter alia, addressed objections to an accounting review
ing New York's former Principal and Income Act.11 In 
Addesso v. Addesso,12 the Supreme Court dismissed an 
article 77 proceeding to compel a trustee to account 
and compel a distribution where uncontroverted evi
dence before the court showed that there were no as
sets remaining in the trust account and the petitioner 
previously had been provided with an accounting. 
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In another article 77 proceeding where beneficiaries 
sought an accounting from a trustee, the court ex
tended judicial approval of a sale of a parcel of real 
property.13 Removal of a trustee on the grounds that 
the trustee has disregarded court orders and engaged 
in self-dealing has also been granted in an article 77 
proceeding.14 

Concurrent Jurisdiction and Removal to 
Surrogate's Court 

Concurrent jurisdiction notwithstanding, the courts 
generally err on the side of transferring matters per
taining to trusts and estates to the Surrogate's Court. A 
petitioner seeking relief from the Supreme Court with 
respect to a trust may find himself mired in the delay 
and expense of motion practice, and may find himself 
ultimately awaiting the administrative transfer of his 
article 77 proceeding from Supreme Court to the Surro
gate's Court following decision and order on a motion. 
Under N.Y. Canst. art. VI,§ 19(a) and CPLR 325, the Su
preme Court may, and quite often does, transfer trusts 
and estates-related disputes to the Surrogate's Court. 

Where there are existing proceedings pending 
pertaining to an estate or a trust in the Surrogate's 
Court, the Supreme Court will generally refrain from 
exercising its concurrent jurisdiction where all the 
relief requested may be obtained in the Surrogate's 
Court and where the Surrogate's Court has already 
acted.l5 Thus, by way of example, the Supreme Court 
is unlikely to exercise jurisdiction over a proceeding to 
remove a trustee where that trustee has petitioned the 
Surrogate's Court for judicial settlement of her account. 
However, the Supreme Court will retain jurisdiction 
over a dispute affecting a decedent's estate when it is 
the first court to assume jurisdiction over the matter, 
especially where no motion is made in Supreme Court 
asking it to exercise its discretion to transfer of the ac
tion to the Surrogate's Court.l6 

While the law favors the Surrogate's Court as a 
venue for adjudicating disputes pertaining to trusts, 
the cases cited above plainly show that the Supreme 
Court deals with trusts regularly. Moreover, the Su
preme Court, and in particular the commercial division 
as it exists in some countiesP frequently addresses the 
kinds of issues that are featured prominently in trust 
litigation. For example, the administration and man
agement of closely held businesses, solely owned or 
controlled by a trust, will often raise questions of self
dealing, prudence, and the proper exercise of fiduciary · 
power. Issues surrounding corporate governance, com
plex taxation, business valuation, and real estate valua
tion are as commonly encountered in trust litigation as 
they are in business divorce litigation in the Supreme 
Court. 

Under the right circumstances, the Supreme Court 
should be persuaded to decline to exercise its power 

to transfer an article 77 proceeding to the Surrogate's 
Court. It would seem, in a situation involving a lifetime 
trust over which the Surrogate's Court has never enter
tained jurisdiction for any purpose, that the Supreme 
Court should exercise and retain its jurisdiction to 
fulfill article 77's goals of expediency and economy in 
the adjudication of disputes pertaining to trusts. While 
the Supreme Court may not frequently delve into the 
minutiae of the Principal and Income Act18 or explore 
the canons of trust construction, as New York's court of 
general jurisdiction, it is well-equipped to do so, and to 
administer justice in matters involving same. 

Practical Issues May Arise 

While it always falls upon the practitioner to en
sure that jurisdiction is obtained over all necessary 
parties, and to ensure that all pleadings include the ( 
necessary information for the court to afford the relief 
requested by the petitioner, the Surrogate's Court is 
unique. The Supreme Court does not have an account
ing clerk or a miscellaneous clerk who will evaluate ac
countings or pleadings and firmly inform the practitio
ner as to the minimum requirements that, in the clerk's 
view, must be met before process issues. While article 
77 incorporates by reference the SCPA's provisions per
taining to virtual representation, and requires that an 
accounting and affidavit of accounting party be filed in 
a proceeding seeking judicial approval of accounting, 
it does not, for example, statutorily identify all of those 
parties entitled to notice in an accounting proceeding. 
Creditors, potential creditors, beneficiaries, legatees, 
devisees, co-trustees, successor trustees, court-appoint
ed guardians, fiduciaries of deceased beneficiaries (or 
the beneficiaries or distributees of the deceased benefi
ciary where no fiduciary is appointed), and the New 
York State Attorney GeneraP9 are all parties who may 
be interested in a trust accounting.20 A binding decree 
in an accounting proceeding approving a trustee's ac
counting will only be binding on those who had notice 
and opportunity to be heard with respect to same, so it 
is critical that all interested parties be joined therein.21 

Moreover, the failure to join a necessary party, such as 
the New York State Attorney General where there is a 
charitable interest in the trust, can result in a motion to 
dismiss for failure to join an indispensable party, result
ing in unnecessary delay and expense.22 

Similarly, where the Surrogate's Court will almost 
always automatically appoint a guardian ad litem for 
an infant or a person under a legal disability to ensure 
that their interests are protected, the practitioner in an 
article 77 proceeding should highlight the necessity of 
a guardian ad litem, or move pursuant to CPLR 1202 to 
seek the appointment of a guardian ad litem where ap
propriate at the outset of the proceeding. 

There are other practical considerations that must 
be considered before commencing an article 77 pro-
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ceeding. For example, the service provisions of the 
SCPA are unique to the Surrogate's Court,23 while the 
general service provisions of CPLR article 3 apply in a 
special proceeding under article 77.24 

Conclusion 
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