
A 
few years ago, the New York State con-
stitution was amended to permit casino 
gambling in the state “at no more than 
seven facilities as authorized and pre-
scribed by the legislature.”1 The Upstate 

New York Gaming Economic Development Act 
of 2013, which went into effect on Jan. 1, 2014, 
authorized the creation of four destination resort 
casinos in upstate New York and established a 
process for selecting the locations for these 
casinos.2 

This law was hailed by many communities 
that have been seeking legislative approval of 
casino gambling for decades. Several locales 
submitted proposals hoping to be selected as 
one of the four sites, believing that a casino 
would trigger economic revitalization of the 
area. 

Casinos are not universally welcomed, how-
ever, and, as with many other types of proposed 
developments and construction projects, oppo-
nents of this type of development are resort-
ing to court, where they are asserting failure to 
comply with the New York State Environmental 
Quality Review Act (SEQRA)3 as the method to 
try to stop casinos. SEQRA has been used in 
recent litigation to challenge the proposed del 
Lago Resort & Casino in Tyre, Seneca County, in 
New York’s Finger Lakes region,4 a “video lottery 
terminal” casino in Suffolk County,5 a planned 
recreational development including a casino at 
the former Concord Hotel site in Sullivan County,6 
and a casino authorized for the Seneca Nation 
in Erie County.7

Casino siting is a natural for SEQRA actions as 
courts have made it clear that SEQRA applies to 
these projects. In one case that was commenced 
more than a decade ago, the Supreme Court, 
Erie County, in Matter of Concern v. Pataki, ruled 
that actions of then-Governor George Pataki in 
executing a “Compact” and agreeing with the 
Seneca Nation’s choice of specific property as 

the site for a casino under the Compact triggered 
the application of SEQRA.8 

A few weeks ago, the Supreme Court, Seneca 
County, in Casino Free Tyre v. Town Board of 
Tyre, issued a decision in the case involving the 
proposed del Lago Resort & Casino in Tyre that 
highlights the various issues and positions the 
parties take in these situations, and the factors 

that courts examine when determining whether 
actions by local governments under SEQRA com-
ply with the statute and applicable regulations.9

The SEQRA Process

SEQRA was enacted in 1975 to assure that 
“discretionary governmental” decisions on 
proposed development activities considered 
“social, economic and environmental factors”10 
at “the earliest possible time”11 to minimize 
adverse environmental impacts. The term 
“environment” is broadly interpreted under 
SEQRA to include not only the more traditional 
meanings of the word (natural resources, land, 
air, water, and the impact of human activity on 
these areas, such as traffic, sewage, or waste),12 
but also the “overall economic and social well 
being” of people. 

SEQRA seeks to promote “patterns of devel-
opment…which minimize adverse impacts on 
the environment” without risk to health and 

safety and “other undesirable or unintended 
consequences”13 and encourages “productive 
and enjoyable harmony” between humans and 
their environment.14 SEQRA essentially “is a bal-
ancing act between environmental concerns and 
socio-economic goals.”15 

The court in the Concord Associates case 
described the SEQRA process as an “elaborate 
statutory and regulatory scheme” that requires 
a “comprehensive environmental impact state-
ment (EIS) when any action ‘may’ have a sig-
nificant impact on the environment.”16 SEQRA 
requires governmental agencies to make “explicit 
findings” that “to the maximum extent practi-
cable” adverse impacts presented in the EIS will 
be avoided or minimized.17 

The SEQRA process begins when an appli-
cant requires a government approval for a proj-
ect that may have an environmental impact.18 
Generally, this takes the shape of an application 
for a building permit, variance, or site plan 
approval. First, the agency determines what 
kind of action it is (Type I, Type II, or  Unlisted). 
Casinos, involving large tracts of land, typi-
cally are going to be Type I actions. If the 
agency concludes that adverse environmental 
impacts may reasonably be expected, and “at 
least one potentially significant environmental 
impact exists which cannot be eliminated,”19 
the EIS process commences. This involves 
completion of a full Environmental Assess-
ment Form, establishment of a “lead agency” 
to direct a SEQRA-compliant process, a pub-
lic “scoping” document, a preliminary or draft 
EIS, public hearings, and the publication of a 
final EIS (FEIS).20 Upon acceptance of the FEIS, 
there follows public notice and a 10-day “cool-
ing off period,” and then the agency is free to 
take action on the request, subject to a timely 
 Article 78 challenge. 

Although the threshold is low to trigger a full 
EIS process, it is not necessarily required for 
every Type I action. If the agency determines 
a Type I action would not entail significant 
environmental impacts, it can issue a negative 
declaration, which includes a written “reasoned 
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elaboration” for its decision.21 That would end 
the agency’s SEQRA review of the project. 

The Tyre Case

Petitioners in Tyre, an Article 78 action, sought 
a court order annulling the negative declaration 
issued on Oct. 1, 2015, by the town board of the 
town of Tyre in connection with the proposal for 
the del Lago Resort & Casino project. Petitioners 
wanted the court to order the preparation of an 
EIS regarding the project before approvals could 
be issued or other action could be taken with 
respect to the project. 

Petitioners asserted the town failed in many 
different ways to comply with the ECL and SEQRA 
regulations in issuing the Oct. 1, 2015, negative 
declaration for this Type I action. They contended 
the town exceeded its lawful authority and juris-
diction, violated lawful procedure, and made an 
error of law. They also contended the town’s deter-
mination to issue the negative declaration was 
arbitrary, capricious, and an abuse of discretion. 

For its part, the town and the other respon-
dents asserted the town had complied with 
SEQRA and asked the court to deny the petition.

This actually was the second Article 78 action 
regarding the SEQRA process for this proposed 
casino project. In the first action, the trial court 
upheld the town’s SEQRA determination to issue 
a negative declaration for this Type 1 action, 
but that ruling was overturned by the Appel-
late Division, Fourth Department.22 The Fourth 
Department concluded the town had erred in 
failing to make a written reasoned elaboration 
in issuing its first negative declaration.

Thereafter, the town decided that, instead of 
simply providing the written reasoned elabora-
tion the Fourth Department found was missing, 
it would undertake a second “full-scale” SEQRA 
review. The Oct. 1, 2015, negative declaration 
followed, and the second Article 78 proceeding 
followed that. The court’s January 2016 decision 
analyzed each of petitioners’ causes of action, 
and found them all insufficient.

First, the court rejected petitioners’ contention 
that town board members issued the negative 
declaration due to their bias toward the casino 
project. It decided petitioners had failed to show 
“any action” on the part of the town board mem-
bers that “would provide a basis for setting aside 
the action of the town board,” stating that public 
statements, correspondence during the SEQRA 
process, and the speed by which the second 
SEQRA process had been completed did “not 
amount to” prohibited bias.

Next, the court rejected petitioners’ con-
tention that the scope and magnitude of the 
project made an EIS mandatory. The court 
conceded that there was a “very low  threshold 

to require an EIS in a Type I action,” but 
declared that there was “no hard line rule 
requiring an EIS for a certain sized project.”

The court also was not persuaded by peti-
tioners’ assertion that the town had applied 
the wrong legal standard in its SEQRA analysis 
because the town had considered whether the 
casino “will” have a significant adverse impact 
instead of whether it “may” have such an impact. 
The court reasoned that SEQRA required a “may” 
standard if the agency determined that an EIS was 
required, and a “will” or “will not” standard if the 
agency determined that an EIS was not required.

Similarly, in one of the most important portions 
of the court’s decision, the court disagreed with 
petitioners that the town had failed to take the 
requisite “hard look” at the mitigation measures 
that were to be incorporated into the project, 
including off-site road improvements, sewer sys-
tem upgrades, and water upgrades. 

The court found that the town, in undertak-
ing its “full-scale” SEQRA review in 2015, identi-
fied the potential project impacts that could be 
moderate to large. These included land impacts 

(construction more than one year); surface water 
impacts; agricultural resources impacts (to soil 
and increased pressure to redevelop farmland); 
transportation impacts (increased traffic exceed-
ing capacity of current roads, construction of 500 
or more parking spaces, changes to existing pat-
terns of movement of people or goods); energy 
impacts (the casino would use more than 2,500 
megawatt hours per year of electricity); odor and 
light impacts; community plan impacts (density 
changes not supported by existing infrastruc-
ture); and community character impacts (demand 
for additional community services, inconsistency 
with existing architectural scale and neighbor-
hood character).23

The court said the town properly assessed 
each impact it identified as moderate or large 
and each element of the proposed action. In 
the court’s view, the town “was required to, 
and did consider project design changes” 
that were developed in response to questions 
and concerns raised in the SEQRA process by 
involved agencies and interested parties includ-
ing petitioners.

The court, in confirming the Oct. 1, 2015, 
negative declaration issued by the town, con-
cluded that the town had not acted arbitrarily 
and capriciously and had not abused its discre-
tion in its SEQRA review regarding the project’s 
environmental impact.

Conclusion

Because of the high visibility of casino 
projects, SEQRA review is carefully studied 
by projects’ opponents and, as a result, must 
be carefully conducted by local governments 
and developers in order to withstand a court 
challenge. The procedural and substantive 
rules must be followed precisely or a project 
may face inordinate delays or, even, fail to be  
completed. 
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The Tyre court, in confirming the Oct. 
1, 2015, negative declaration issued by 
the town, concluded that the town had 
not acted arbitrarily and capriciously 
and had not abused its discretion in its 
SEQRA review regarding the project’s 
environmental impact.


