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ing if the article specifi cally bequeathed has been given 
away, lost or destroyed.”12 Thus, it is generally of no 
signifi cance that the absence of an asset is not a result of 
the testator’s voluntary act.13 

Ademption does not necessarily result in a com-
plete loss to a benefi ciary; a bequest may partially ad-
eem. Pursuant to EPTL 3-4.3, 

[a] conveyance, settlement or other act 
of a testator by which an estate in his 
property, previously disposed of by 
will, is altered but not wholly divested 
does not revoke such disposition, but 
the estate in the property that remains 
in the testator passes to the benefi ciaries 
pursuant to the disposition. However, 
any such conveyance, settlement or 
other act of the testator which is wholly 
inconsistent with such previous testa-
mentary disposition revokes it.14

In re Winfi eld15 is a case often cited to demonstrate par-
tial ademption. There, the decedent bequeathed her 
mink coat, but had it cut down to a stole prior to her 
death. Because the stole was not entirely inconsistent 
with the bequest of the coat, the legatee received what 
remained of the gift.16

In a situation where the testator acts independently, 
the result is straightforward. The testator may sell an 
item that had been specifi cally devised in his most re-
cent will, or gift that item to someone else. Upon the 
testator’s death, the bequest of that property simply 
adeems, and the previously named benefi ciary receives 
no gift. Altering this scenario, consider that the same 
testator executed a power of attorney, and it is the at-
torney-in-fact who decides to sell or transfer the specifi -
cally bequeathed property prior to the testator’s death. 
The question whether a bequest should adeem becomes 
more diffi cult to answer under these circumstances. 

b. Statutory Exceptions to the Ademption 
Doctrine

In EPTL 3-4.4 and 3-4.5, the legislature established 
few and narrow exceptions to the ademption doc-
trine.17 Pursuant to EPTL 3-4.4, a conveyance made by 
a committee or conservator, during the lifetime of its 
incompetent or conservatee, of property that had been 
specifi cally bequeathed in that individual’s will, does 
not cause the bequest to adeem.18 Instead, the intended 
benefi ciary of the property is entitled to receive “any 
remaining money or the other property into which the 
proceeds from such sale or transfer may be traced.”19 
Additionally, EPTL 3-4.5 provides that insurance pro-
ceeds paid after death on property that had been spe-

Substantial amendments 
to the New York General 
Obligations Law that signifi -
cantly change the power of 
attorney statute became ef-
fective on September 1, 2009.1 
The state legislature imple-
mented these modifi cations 
in an effort to mitigate the 
rampant fi nancial abuses of-
ten committed by attorneys-
in-fact of the elderly.2 The 
new legislation is intended, in part, to inhibit an agent 
from potentially abusing his or her position by inappro-
priately selling or transferring to himself or herself as-
sets belonging to the principal. At times these transfers 
have resulted in the ademption of intended bequests. 

This article explores the limited number of cases 
addressing the treatment of the ademption doctrine 
where transfers were made by an attorney-in-fact, 
and how abuses of the fi duciary relationship in this 
context may be redressed. Highlighted is the distinct 
path courts have taken when confronted by inter vivos 
transfers to the attorney-in-fact by the attorney-in-fact, 
as opposed to pre-death sales by the fi duciary of the 
decedent’s property.

I. Ademption—A Historical Perspective

a. Ademption Defi ned

Ademption is the “extinction or withholding of 
some legacy in consequence of some act of the testator 
which, though not directly a revocation of the bequest, 
is considered in law as equivalent thereto, or indicative 
of an intention to revoke.”3 A bequest adeems when 
property that had been specifi cally devised no longer 
exists at the time of the testator’s death.4 This may oc-
cur in two circumstances: (1) the pre-death transfer or 
sale of the property,5 or (2) the payment of money or 
transfer of property to be applied toward or in satisfac-
tion of a testamentary bequest.6 Ademption applies 
only to specifi c bequests, not to general, residuary or 
demonstrative dispositions.7 

New York courts recognize ademption as a pure 
question of law.8 Although under earlier law the issue 
of ademption was dependent on a testator’s intent,9 
the current and longstanding rule is that ademption is 
one of the few estate law doctrines in which a testator’s 
intent is irrelevant.10 If intent is at all considered, its 
relevance is limited to interpreting the language of the 
bequest as to whether the testator intended an alterna-
tive legacy if the specifi cally bequeathed item no longer 
existed at the time of the testator’s death.11 Generally, 
however, “[t]he bequest fails and the legatee takes noth-
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the benefi t of the principal.”26 The court further stated 
that “an agent may not make a gift to himself or a third 
party of the money or property which is the subject 
of the agency relationship.”27 In the event that such a 
transfer is made, a presumption of impropriety arises. 
The attorney-in-fact must rebut this presumption by 
clearly demonstrating that the principal intended to 
make a gift.28 

In Musacchio, the attorney-in-fact failed to meet his 
burden of demonstrating either that a gift was intended 
or that the principal had been competent at the time of 
the transfer. Accordingly, the court directed the agent to 
return the assets to the estate for distribution in accor-
dance with the terms of the testatrix’s will.29

The Suffolk County Surrogate reached a similar 
conclusion in Estate of Berry.30 There, the decedent ex-
ecuted a will after learning that she had mere weeks to 
live. In her will, she made specifi c bequests of percent-
ages of the balance of a particular bank account to fi ve 
individuals, four of whom were infants. The oldest of 
those fi ve benefi ciaries was the testator’s attorney-in-
fact. Utilizing that power, the attorney-in-fact with-
drew a lump sum from the same account. He asserted 
that the testator instructed him to withdraw the funds 
to pay her bills.31 Four days later, the testator died. 
Thereafter, the attorney-in-fact used some of the with-
drawn funds to pay some estate bills, and allocated the 
remainder to his personal expenses. 

The guardian ad litem for the infant benefi ciaries 
argued that the funds withdrawn by the agent should 
be returned, minus any legitimate estate expenses, and 
that the specifi c legatees should receive their bequests 
in accordance with the percentages allocated by the 
will. The attorney-in-fact contended that his act of re-
moving the funds upon instructions of the decedent 
effectively revoked the specifi c bequests from the ac-
count, and therefore the bequests adeemed.32 

The Surrogate rejected this argument, opining 
that the payment of the decedent’s bills would have 
involved withdrawing only specifi c amounts, not the 
lump sum that he took to “in effect, [make] a gift to 
himself.”33 Because the agent utilized his power to 
transfer the funds to himself, it was the attorney-in-
fact’s burden to rebut the presumption of impropriety 
and to make a clear showing that the testator had in-
tended to make a gift. The court judged that he failed 
to do so and held that, except for the funds for which 
the attorney-in-fact could substantiate legitimate estate 
expenses, the bequest had not adeemed.34 

Another noteworthy case is In re Trotman,35 a 
contested accounting proceeding. Trotman involved a 
dispute over real property that had been specifi cally 
devised by the decedent, but was transferred to the 
attorney-in-fact by the attorney-in-fact just a few days 
before the decedent’s death. The executor questioned 
the validity of the transfer and began a discovery pro-

cifi cally devised are to pass to the intended benefi ciary 
of the property. It must be emphasized that this sec-
tion applies solely to proceeds paid after the testator’s 
death.20

Moreover, EPTL 3-4.4 is limited to ameliorating the 
fi nancial abuses by a guardian to an incapacitated per-
son. Perhaps this is because the individuals protected 
by that section are those who have been judicially 
declared incompetent, and are more likely to be victim-
ized by their agents’ misconduct.21 This rationale for 
the limited exception can be extended to the author-
ity granted to attorneys-in-fact, who can just as easily 
abuse their authority. Restrictions on gifting powers 
imposed by the new power of attorney legislation seek 
to eliminate the potential for these problems.

Nevertheless, although these sections provide some 
relief from the otherwise stringent rules of the ademp-
tion doctrine, the statute contains no reference to the 
consequences of acts taken by a testator’s attorney-in-
fact that may improperly defeat the testator’s testamen-
tary plan.

Outside the scope of the aforementioned excep-
tions, courts have addressed a variety of circumstances 
in which the transfers by an attorney-in-fact appeared 
to cause the ademption of bequests. Notably, a dichot-
omy has emerged in the way courts have applied the 
ademption doctrine to cases of inter vivos transfers by 
an attorney-in-fact to himself, and situations in which 
the specifi cally devised property was sold by the same 
agent, who keeps the proceeds for himself. But it is not 
necessarily fair to deem a benefi ciary without recourse 
simply because an attorney-in-fact improperly sold 
property prior to the testator’s death instead of merely 
transferring it to himself or herself. It will be interesting 
to see how courts will address new cases in light of the 
new legislation.

II. The Dichotomy 

a. Ademption and Inter Vivos Transfers by the 
Attorney-in-Fact

A somewhat recent decision on this topic is 
Musacchio v. Romagnoli.22 In that case, the attorney-in-
fact transferred funds from the testatrix’s bank account 
into his own, and conveyed her home to himself for the 
remainder of the testatrix’s life.23 Upon the testatrix’s 
death, the attorney-in-fact retained ownership of the as-
sets, and the executor commenced an action for their re-
turn to the estate contending that the property had been 
improperly withheld.24 In response, the attorney-in-fact 
asserted that the assets had adeemed. The court dis-
agreed, stating that “nothing . . . indicates that ademp-
tion would apply to an invalid inter vivos transfer.”25 

Rejecting the ademption argument, the court 
explained that a power of attorney gives rise to an 
agency-like relationship that imposes a fi duciary duty 
on the attorney-in-fact requiring that he or she act “for 
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unclear whether the sale was effectuated by the attor-
ney-in-fact, but one may infer as much from a reading 
of the decision. Despite any possible abuses of the pow-
er, the Appellate Division adhered to the strict nature of 
the ademption doctrine in reaching its result. 

LaBella follows the rationale implemented in older 
cases, such as Estate of Barnwell40 and In re Kramp.41 In 
Barnwell, a court-appointed conservator sold the testa-
tor’s real estate despite the fact that the property had 
been specifi cally bequeathed. In holding that the be-
quest did not adeem based upon the exception in EPTL 
3-4.4, the court stated that the attorney-in-fact “wisely 
decided to seek court intervention . . . by applying for 
the appointment of conservator” rather than selling the 
property pursuant to a power of attorney.42 The court 
stated also that if the sale had occurred pursuant to a 
power of attorney, a different result would have been 
likely.43 This statement clearly implies that a sale by 
the attorney-in-fact would have resulted in ademption 
based on strict compliance with the statute, despite the 
fact that the decedent was incapacitated at the time of 
the sale.

In In re Kramp,44 the attorney-in-fact sold the tes-
tatrix’s real property before her death, and the specifi c 
devisee sought to recover the proceeds of the sale. In 
explaining why the conveyance did not fall within the 
realm of the exception of EPTL 3-4.4, and thus why the 
bequest had adeemed, the court noted that the testatrix 
had never been declared incompetent, nor was any 
committee or conservator ever appointed for her.45 The 
court stated that the language of the statute shows “the 
clear legislative intent to restrict its application to cases 
in which incompetency has been judicially determined 
and established under the restraints and safeguards of 
due process,” and went on to explain that the purpose 
and effect of EPTL 3-4.4 “is to preserve the testamentary 
intent against a contrary disposition made by the repre-
sentative of a testator judicially disabled from making 
such disposition himself.”46 The purpose of the statute, 
as explained by Kramp, is why some courts, such as 
the Kings County Surrogate in the more recent Estate 
of Crowell,47 may be inclined to stray from its strict lan-
guage when confronted with a testator who had either 
been declared incapacitated, or was evidently incom-
petent, and whose property was sold by an attorney-in-
fact. 

Estate of Crowell48 appears to be the most recent in-
stance in which a New York court opined on ademption 
within the context of a sale of specifi cally bequeathed 
assets by an attorney-in-fact. In Crowell, the attorney-in-
fact sold shares of the testator’s stock, contending that 
the sale occurred to ensure that the testator’s bills were 
paid.49 Upon the testator’s death, the specifi c devisees 
of the stock asserted a claim to the proceeds of the 
sale. The parties ultimately entered into a settlement 
agreement. 

ceeding in an effort to return title of the property to the 
specifi c devisee. The parties ultimately entered into a 
stipulation of settlement in which the attorney-in-fact 
agreed to re-convey her interest in the real property to 
the estate so that it could be distributed to the specifi c 
devisee.36 

In light of the stipulation, the issue before the 
court was whether the attorney-in-fact was required to 
pay the real property taxes, utilities and homeowners 
insurance on the house for the period during which 
the property was in her name. The court held that the 
estate was entitled to the money expended for the 
property related expenses, pursuant to the terms of the 
agreement by which the attorney-in-fact had agreed to 
reimburse the estate for expenses incurred during the 
time she held title.

Even though the agreement by the agent to re-
convey the property to the estate, and thus the specifi c 
devisee, may be interpreted as demonstrating the im-
propriety of the fi duciary’s conduct, Trotman did not 
explicitly determine the issue whether the property had 
adeemed based upon the actions of the attorney-in-fact. 

Nevertheless, as demonstrated by the more recent 
decisions of the Musacchio and Berry courts, when an 
attorney-in-fact makes an inter vivos transfer of a testa-
tor’s assets utilizing a power of attorney, the ademption 
analysis mirrors that of assessing the validity of any in-
ter vivos gift to an individual in a confi dential relation-
ship with the decedent. If the presumption of invalidity 
is not successfully rebutted by the fi duciary, the trans-
action becomes void. 

b. Ademption and the Sale of Specifi cally 
Bequeathed Property

Interestingly, New York courts have not always 
treated cases in which the specifi cally bequeathed prop-
erty was sold in the same manner. 

In LaBella v. Goodman,37 the contention was that 
the attorney-in-fact had converted to herself proceeds 
from the pre-death sale of the testator’s real property, 
which had been specifi cally devised. The intended ben-
efi ciaries commenced a proceeding claiming that the 
attorney-in-fact had improperly obtained the power, 
breached her fi duciary duty, and sought to impose a 
constructive trust on the proceeds of the sale. The court 
did not address the issue whether the power of attorney 
had been improperly obtained, nor did it explore the 
validity of the sale. Instead, it affi rmed the Surrogate’s 
determination that because the property had been sold 
during the decedent’s lifetime, the ademption doctrine 
extinguished any breach of fi duciary duty.38 It further 
explained that once a devise adeems, “the court is not 
permitted to substitute something else for it.”39

Absent from the LaBella opinion are most of the 
facts that were likely presented to the court. Thus, it is 



10 NYSBA  Trusts and Estates Law Section Newsletter  |  Fall 2009  |  Vol. 42  |  No. 3        

considered in determining a specifi c devisee’s rights to 
property improperly transferred or proceeds of prop-
erty improperly sold by an attorney-in-fact. It should 
be noted, however, that the word “ademption” was 
never used in the Ellsworth decision, likely because the 
sale had not been completed at the time of the testator’s 
death. This may explain the court’s unusual consider-
ation of the testator’s intent.

III. The Impact of the New Legislation
The statutory short form power of attorney that 

existed at the time of the aforementioned decisions al-
lowed the principal to give the agent extremely broad 
authority, particularly to make gifts up to the annual 
exclusion amount, alter title to joint accounts or Totten 
trust accounts, create, revoke or modify trusts, and to 
change the benefi ciary of retirement plans or life insur-
ance policies.60 In addition, the procedure involved in 
the principal delegating such sweeping authority was 
highly disproportionate to its importance.61 The new 
legislation has imposed restrictions that prohibit the 
grant of such wide-reaching authority absent a more 
formal procedure and more specifi c instructions in the 
power.

Specifi cally, gift giving authority has been elimi-
nated from the new statutory short form with the ex-
ception of permitting the attorney-in-fact to continue a 
principal’s history of making gifts not exceeding $500 
per year per person or charitable organization.62 The 
authority to make major gifts or other asset transfers 
must be established through a Statutory Major Gifts 
Rider (SMGR), or alternatively, through a nonstatutory 
power of attorney.63 Regardless, the authority granted 
through the SMGR and the nonstatutory power of at-
torney must both be executed with the same formalities 
as a last will and testament. 

Assuming an SMGR is used, it cannot stand alone, 
and must be signed simultaneously with the statutory 
short form. Most notable and relevant here is that the 
new statute requires an explicit statement on the SMGR 
if the principal wants to authorize the agent to make 
gifts to himself, and the fact that the principal may also 
name a monitor to receive fi nancial information from 
the agent. 64 Further, the power of attorney will not be 
effective until it is signed by both principal and agent, 
although the signatures need not be simultaneous. 

IV. Conclusion
These amendments to the power of attorney statute 

not only impose procedural requirements that empha-
size the importance of the authority given, but also pro-
vide safeguards seeking to eliminate the all too com-
mon fi nancial exploitation of the elderly. Regardless, 
despite the best efforts of our legislators, misconduct by 
attorneys-in-fact will undoubtedly continue, perhaps 
most frequently in the form of the sale of a principal’s 
property when the agent lacks authority to make gifts 

Although the Crowell court could not resolve the 
ultimate ademption issue, because of the settlement, the 
court did opine that some courts are able to implement 
the testator’s intent by circumventing EPTL 3-4.4 and 
“manipulating the classifi cation of devises as specifi c or 
general.”50 The court also noted that durable powers of 
attorney have recently become a more popular substi-
tute for Article 81 guardianship proceedings, a condi-
tion precedent to the applicability of EPTL 3-4.4. These 
statements have been interpreted by some authorities 
as favoring an expansion of the statute to provide an 
exception where “the sale is made by the attorney-in-
fact of a now-incapacitated testator, and the other crite-
ria of the statue are met.”51

Crowell is one of the few ademption cases to men-
tion giving any attention to testamentary intent. 
Despite the general rule that the testator’s intent is of 
no consequence in determining whether a bequest ad-
eems, the Appellate Division has at least once implied 
that the language in a will may be considered. In Estate 
of Ellsworth,52 the testator had bequeathed two parcels 
of land to a town to be used “insofar as legally practical 
as a recreation area for senior citizens.”53 The testator’s 
wife was given the residue of his estate for life in the 
form of income from a trust, and the remainder upon 
her death was bequeathed to the town for development 
or maintenance of the parks established by the gifted 
parcels.54

Prior to the testator’s death, his wife, pursuant to 
a power of attorney, entered into contracts to sell the 
two parcels that had been bequeathed to the town. The 
agreements were executory at the time of the testator’s 
death.55 Although the Surrogate concluded that the 
town was entitled to the proceeds from the sale of the 
parcels, the Appellate Division reversed.56 

The town argued that because the contracts were 
still executory at the time of the testator’s death, the 
parcels automatically passed to it on that date sub-
ject to the specifi c performance of the agreements. 
Consequently, the town asserted, it was entitled to the 
cash proceeds of the sale in place of the original gift. 
In rejecting that argument, the court held that the gift 
was conditional and that a construction of both the 
paragraph making the gift to the town, and the will as 
a whole, demonstrated the decedent’s intent to benefi t 
the town and senior citizens with specifi c parcels of 
land.57 If the town did not accept the gift or stopped 
using the parcels for that purpose, it was determined 
that the testator intended a reversion to his wife or her 
heirs.58 Thus, the court opined that there was “no rea-
sonable construction of the decedent’s will” to allow 
the town to receive proceeds of the sale of the parcels, 
as that result would not be consistent with the testator’s 
testamentary plan.59

The Ellsworth decision demonstrates that, in some 
cases, a testator’s overall testamentary plan may be 
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be imposed upon any individual receiving such a wide 
array of authorit.
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to himself or others. In any case, it will be interesting 
to see whether courts change the manner in which 
they address the issue of ademption as a result of these 
abuses.

The import of the foregoing case law provides 
only one clear answer to the issue of how to apply the 
ademption doctrine to transfers by attorneys-in-fact: 
inter vivos transfers by an attorney-in-fact to himself 
or herself may be voided and the doctrine of ademp-
tion may not apply if the fi duciary fails to rebut the 
presumption of impropriety and to demonstrate that 
the testator intended to forgo a part of his testamentary 
plan by making a gift. 

The question becomes: What about pre-death sales 
of the testator’s property occurring at the hand of the 
attorney-in-fact? Why no presumption of impropriety, 
especially when the fi duciary retained the proceeds of 
the sale? Older cases such as Kramp and Barnwell refl ect 
a very strict adherence to the ademption doctrine, and 
its narrow exception pursuant to EPTL 3-4.4. 

Notwithstanding these older cases, the court in 
Estate of Crowell suggested the possibility of leeway 
from such strict adherence. The Crowell court made the 
very relevant statement that individuals are now more 
frequently using durable powers of attorney as op-
posed to seeking Article 81 guardianship proceedings 
to acquire authority to administer the affairs an incom-
petent individual. In addition, it indicated openness to 
expanding EPTL 3-4.4 to apply to the sale of property 
by an attorney-in-fact. This implies that expanding the 
current statute for practical and/or equitable purposes 
may be more benefi cial and provide a remedy to estate 
benefi ciaries. It certainly seems consistent with the 
broad revisions to the power of attorney law that an 
attorney-in-fact who breaches his or her fi duciary duty 
by improperly selling a testator’s assets and retaining 
the proceeds should not be permitted to profi t at the 
expense of the decedent’s testamentary plan. Moreover, 
a testamentary plan should not be frustrated by an 
attorney-in-fact’s liquidation of property even for the 
decedent’s benefi t if the proceeds are not utilized by the 
date of the testator’s death. 

Alternatively, one may argue that pre-death sales 
of a testator’s property by an attorney-in-fact should 
be analyzed in the same manner as inter vivos transfers. 
The same fi duciary relationship exists, and thus, the 
same presumption of impropriety may follow. Because 
the property has been sold to a third party, the sale 
cannot necessarily be voided in the same manner as 
an inter vivos transfer by the attorney-in-fact to himself 
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ordered to be returned to the estate and subsequently 
distributed to the specifi c devisees of the subject prop-
erty. In all events, regardless whether the origin of the 
agent’s authority is under the new power of attorney 
statute or its prior version, additional scrutiny should 
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