
ZONING AND LAND USE PLANNING

BY ANTHONY S. GUARDINO

U.S. Supreme Court Ruling Puts Moratoria in Spotlight 

S
everal months ago, the U.S.
Supreme Court issued a decision in
Tahoe-Sierra Preservation Council,
Inc. v. Tahoe Regional Planning

Agency1 in which it held that two temporary
prohibitions on development, which lasted
for a total of 32 months — did not constitute
a per se taking of property entitling the 
property owners to compensation. The
Court’s ruling places the spotlight back on
the moratorium as a land use tool, and seems
to increase the power of local governments
to rely on it as a planning device.

Importantly, however, the Supreme Court
relied in its Tahoe ruling on the district
court’s conclusion that the moratoria at issue
were “not unreasonable” — a finding that
was approved by the U.S. Court of Appeals
for the Ninth Circuit. A key issue for local 
governments on Long Island interested in
adopting moratoria, and property owners
interested in challenging them, is the stan-
dard used by New York courts to determine
the reasonableness of a moratorium.

Telecommunications Facilities

Under New York law, it is well settled that
a local government may enact a moratorium 
pursuant to its general police power or 
zoning authority. An exercise of police
power that interferes with the enjoyment of
property must be a reasonable, necessary and
limited response directed at redressing a 
genuine crisis or emergency,2 while a zoning
enactment must be reasonably related to and
in accord with a comprehensive plan 

governing land use.3 In essence, then, a
moratorium must be for a valid and reason-
able purpose, and the life of such legislation
may not exceed a reasonable period of time. 

In recent years, a number of Long Island
municipalities, including the towns of
Brookhaven, Hempstead, North Hempstead
and Smithtown, have enacted temporary
moratoria, mostly relating to the construc-
tion of telecommunications facilities. Two
court decisions involving moratoria enacted
by local governments that were challenged
by cellular telephone providers illustrate
how courts analyze the validity of moratoria
in these circumstances.

The first case, Cellular Telephone Co. v. 
Village of Tarrytown,4 was brought by Cellular
Telephone Company, doing business as 
Cellular One. According to the allegations
of its complaint, due to the purported exis-
tence of gaps in cellular telephone service in
the geographical area of the Village of Tarry-
town, Cellular One sought approval of a
plan to install nine cellular panel antennas
atop an office building in the village. Cellu-
lar One submitted a site plan application to
the village’s planning board and appeared

before the planning board to provide 
evidence regarding the proposed plan. The
planning board subsequently adopted a 
resolution approving the application and
determining that it would not result in any
adverse environmental impact. Cellular One
then sought a variance from the village’s
zoning board of appeals (ZBA) to implement
the plan. 

Before the ZBA could act, however, the 
village’s board of trustees adopted a local law
entitled “Moratorium on Installation of
Antennas.” The moratorium precluded the
granting of any municipal approvals that
would result in the erection of any antennas
in the village based in part on legislative
findings that “a review of the long-term 
scientific studies is necessary on … electro-
magnetic frequency radio emissions” and on
the board’s belief that it required “a reason-
able interim period” in which to study “the
effects of the … emissions.” The three-
month moratorium was subject to extension.

Cellular One brought suit in Supreme
Court, Westchester County, seeking to
declare the moratorium null and void. The
court granted summary judgment in favor of
Cellular One, reasoning in part that the
moratorium prevented Cellular One from
performing its mandated service as a 
public utility, that “[u]nequivocal unrefuted 
studies” had demonstrated that the antenna
emissions would pose “no risk to the health”
of the village citizens, and that the village
could not enact the moratorium based solely
on a public “perception” of health risks. The
village appealed to the Second Department.

The appellate court affirmed. It found
that Tarrytown had not adopted its 
moratorium to respond to a genuine crisis or
necessity. In the appellate court’s view,
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although the moratorium on antennas 
purported to protect the health, safety, and
welfare of village residents, there was not “a
scintilla of evidence” in the record indicat-
ing the installation of cellular antennas in
accordance with Cellular One’s proposed
plan would have been inimical to their
well-being. Simply put, the Second 
Department ruled, the village could not
enact legislation restricting property rights
“based solely upon the public’s unreasonable
fear of health risks.” 

In conclusion, the Appellate Division
noted that although the moratorium pro-
vided that it was designed to halt the instal-
lation of antennas pending review of the
long-term effects of exposure to radiofre-
quency emissions, the record demonstrated
that few, if any, long-term studies existed.
The village’s board of trustees therefore had
time to review the studies that existed, 
and could not postpone the installation 
of antennas “indefinitely” by passing 
successive moratoria.

Suffolk County Supreme Court Justice
Michael F. Mullen recently reached the
same conclusion in an Article 78 proceed-
ing brought by Nextel Communications of
New York, Inc.5 

According to the court, Nextel applied to
the Huntington ZBA for a special use per-
mit in connection with its efforts to install
12 telecommunications antennas on the
roof of an office building in the town. In
June 2001, after the ZBA granted the appli-
cation, the Huntington town board enacted
a 180-day moratorium on the issuance of
permits governing communication, trans-
mission and reception antennas. The 
legislative findings that accompanied the
law stated that the moratorium was required
to allow the town to draft and adopt 
amendments to the town code for the 
purpose of “protecting the health, safety
and welfare of the residents.”

Justice Mullen noted that the legislative
findings, other than what he said was the
“standard” reference to “protecting the
health, safety and welfare of the residents,”
made no mention of any health risk, or any
emergency or crisis situation. According to
Justice Mullen, the legislative findings
simply stated that the town code “requires

substantial updating and zoning code
amendments to influence the siting and
characteristics of the communication 
towers” and the moratorium purportedly
was imposed “for the purpose of expediting
orderly, well-informed and specific good
faith amendments to the Huntington Town
Code.” However, Justice Mullen continued,
what the findings did not mention was that
the town board had enacted a 60-day mora-
torium in 1998 to bring the town 
code into conformity with the federal 
Telecommunications Act of 1996, and 
apparently had amended its town code in a
comprehensive way at that time.

The court also observed that there was
nothing in the record to suggest that public
health or safety was at risk. Accordingly, 
Justice Mullen declared the moratorium to
be null and void, and he directed the town
to issue the permits to allow Nextel to
install the antennas.

New York courts have struck down other
moratoria that have not involved telecom-
munications facilities, especially when they
have been of a long duration. For example,
the Second Department affirmed a ruling by
the Supreme Court, Dutchess County, 
striking down a land use moratorium 
enacted by the Town of Pine, ostensibly 
so it could enact a zoning ordinance. In 
the appellate court’s view, the town “failed
to offer any satisfactory reasons for the 
nearly five-year delay in enacting a 
zoning ordinance.”6

Additionally, a decade ago, the Suffolk
County Supreme Court struck down 
moratoria enacted by the Town of Hunting-
ton while it considered the adoption of 
a master plan. The moratoria halted a 
property owner’s right to use his property for
more than three years. Those delays were
“excessive” and “unconstitutionally void,”
the court ruled.

However, New York courts have upheld
moratoria imposed for a reasonable purpose
and a reasonable period of time. For
instance, a number of years ago, the Town
of Brookhaven enacted a six month 
moratorium that was challenged by a town
resident. The Second Department upheld
the trial court’s decision granting summary
judgment in favor of the town, ruling that

the moratorium “was a reasonable measure”
enacted by the town while it updated its
master plan.7

The Second Department also upheld a
90-day moratorium adopted by the Town of
East Hampton, concluding that it was “a 
reasonable measure designed to temporarily
halt development while the town consid-
ered comprehensive zoning changes.”8

These cases suggest that moratoria of 
limited duration, intended as a stopgap
measure while local governments consider
zoning changes, not only are not takings
under the U.S. Constitution under the
Tahoe decision, but also are valid under 
New York law.

Conclusion

It should be noted that the Supreme
Court’s recent decision in Tahoe, rejecting
an attack on two moratoria that lasted for
32 months, might not necessarily change
the conclusion in these New York cases.
The Tahoe moratoria were ordered by the
Tahoe Regional Planning Agency, an entity
organized by the states of Nevada and 
California, to maintain the status quo while
it studied the impact of development in the
entire Lake Tahoe Basin and adopted a new
regional development plan. 

The complexity and scope of these tasks
might, indeed, mean the period was 
reasonable; local Long Island municipalities
considering changes to their zoning plans
may find it more difficult to justify such a
long time frame. 
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