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N
early two decades ago, in Society of 
Plastics Indus. v. County of Suffolk, the 
New York Court of Appeals ruled that 
“[i]n land use matters especially,” 

including in connection with challenges based 
on alleged violations of the State Environmental 
Quality Review Act1 (“SEQRA”), “the plaintiff, 
for standing purposes, must show that it would 
suffer direct harm, injury that is in some way 
different from that of the public at large.”2 The 
Court added that, with respect to organizations 
or associations, “the key determination to be 
made is whether one or more of its members 
would have standing to sue; standing cannot 
be achieved merely by multiplying the persons 
a group purports to represent.”3 

The Appellate Division, Third Department, 
recently issued two decisions on organiza-
tional standing under SEQRA, reaching differ-
ent conclusions on similar facts. The Third 
Department’s more recent opinion—in October, 
accompanied by a strong dissent—suggests a 
rather broad view of organizational standing 
that may ultimately have to be considered by 
the Court of Appeals.

Proposed Development

The October ruling, Matter of Save the Pine 
Bush Inc. v. Common Council of the City of 
Albany,4 began as an article 78 proceeding 
commenced by Save the Pine Bush Inc., and 
a number of its individual members. Save the 

Pine Bush is an organization that seeks, among 
other things, the protection and preservation 
of the Karner Blue Butterfly (which is listed 
on the federal and state endangered species 
lists) and its habitat, as well as other species 
that live in the Pine Bush Preserve in Albany 
County. The long-term goal of the preserve is to 
induce Karner Blue Butterflies to spread from 
an area east of the preserve, known as Butterfly 
Hill and located approximately 1,000 meters 
outside the preserve, to the preserve.

In September 2003, a developer submitted 
an application to the City of Albany to rezone 
3.6 acres of property near Butterfly Hill from a 
single-family residential district to a highway 
commercial district for the construction of a 
124-unit hotel. Pursuant to SEQRA, the Common 
Council of the City of Albany assumed lead agen-
cy status and designated the project as a Type 
I action. The Common Council issued a posi-
tive declaration of environmental significance 
as to the property and a draft environmental 
impact statement (“DEIS”) was prepared. The 
DEIS was accepted by the Common Council in 
March 2005 and numerous public hearings were 

held and written comments received during this 
process. A final environmental impact statement 
was prepared and accepted by the Common 
Council in November 2005. One month later, the 
Common Council adopted its SEQRA findings 
statement and rezoned the property.

After Save the Pine Bush and other petition-
ers commenced the article 78 proceeding, the 
respondents claimed that the petitioners lacked 
standing and moved to dismiss. The Supreme 
Court found that the petitioners had standing, 
and the issue reached the Third Department.

The Standing Standard

In its decision, the Third Department 
explained that, to demonstrate standing, the 
petitioners had to establish that they had sus-
tained an injury-in-fact that was in some way 
different from that of the public at large and 
one that fell within the zone of interest pro-
tected by SEQRA. As the Third Department 
pointed out, an “injury-in-fact” can arise from 
the existence of a presumption established by 
the allegations demonstrating close proximity 
to the subject property or, in the absence of 
such a presumption, the existence of an actual 
or specific injury. Moreover, the appellate court 
continued, as an organization seeking standing, 
Save the Pine Bush had to demonstrate that at 
least one of its members had standing to sue 
individually, that the interests it asserted were 
germane to its purpose and that the resolution 
of the claim did not require the participation 
of its individual members. 

The Third Department initially acknowledged 
that none of the individual petitioners resided 
close enough to the proposed project so as 
to presumptively demonstrate that they had 
sustained demonstrable injury different from 
the public at large; the closest that any of the 

Wednesday, November 26, 2008 Real estate
Trends

©2008 ALM Properties, Inc.

Organizational  
Standing

A Broad View From the Third Department?

Anthony S. Guardino is a partner with the 
law firm of Farrell Fritz in the firm’s office in 
Uniondale, Long Island. He can be reached at 
aguardino@farrellfritz.com.

Anthony S. Guardino

◆ 
Zoning and Land

◆  Use PLanning



individual petitioners lived to the site was 2,628 
feet, and none lived adjacent to it. The appellate 
court then found, however, that the individual 
petitioners had demonstrated the existence of 
an actual injury different from that of the public 
at large. As the Third Department explained, 
the petitioners presented competent evidence 
not only that they regularly used the preserve, 
but that at least one of them resided in suf-
ficient proximity to the preserve to facilitate 
that use and that the proposed development 
could have a substantial impact upon the migra-
tion of the Karner Blue Butterfly from Butterfly 
Hill to the preserve. As such, the Third Depart-
ment decided, the petitioners had identified an 
injury-in-fact that fell within the zone of 
interest sought to be protected by SEQRA 
by presenting proof that “agency action 
will directly harm association members 
in their use and enjoyment of the affected 
natural resources.” 

The Third Department noted that the 
individual petitioners all used the Pine 
Bush preserve “for recreation and to 
study and enjoy the unique habitat found 
there” and had made efforts “over the 
years to protect the Pine Bush by speak-
ing out at hearings, reviewing documents 
and development plans, organizing fund rais-
ers to fund law suits and in many other ways 
advocating on behalf of the Pine Bush.” The 
Third Department added that the individual 
petitioners had actively pursued the protec-
tion of the Karner Blue Butterfly species and, 
in its view, had “adequately alleged that the 
butterflies’ habitat and the butterflies’ survival 
in the preserve and the individual petitioners’ 
regular and consistent enjoyment of same could 
be adversely impacted by the developer’s pro-
posed actions in a manner sufficient to con-
fer standing to bring this proceeding.” In the 
Third Department’s opinion, when compared 
to other members of the public, the individual 
petitioners’ interests in the preservation and 
protection of the preserve were “distinct and 
unique.” Simply put, the appellate court ruled, 
Save the Pine Bush and its membership had a 
“long and distinguished history” of involvement 
with the preserve, had been instrumental in 
its creation and actively involved in ongoing 
efforts to insure its long term protection and 
preservation. It emphasized that Save the Pine 
Bush’s membership, some of whom lived near 
the preserve, and most, if not all, of whom used 
and enjoyed it on a regular basis, claimed in 
their petition that this development posed a 
serious threat to the preserve. The nature of 
that claim and the intimate involvement of peti-
tioners in the preservation of this environmental 
asset gave them “a stake in this proceeding and 

the standing to maintain it,” the Third Depart-
ment concluded.

The Dissent

Two justices dissented, arguing that the peti-
tioners had failed to establish standing under 
Society of Plastics Indus. The dissent reasoned 
that the majority had set forth the interests of 
Save the Pine Bush in protecting and preserv-
ing the Pine Bush and then had concluded that 
the individual members had standing primarily 
based on activities they performed on behalf of 
the organization. That analysis was “circular,” 
the dissent contended, because the majority 

essentially concluded that the only showing 
required was that an organization had members 
who acted in furtherance of its organizational 
purpose; there was no need to show that the 
individual members had any distinct injury in 
fact. This rationale, the dissent asserted, was 
contrary to the statement in Society of Plastics 
Indus. that “standing cannot be achieved merely 
by multiplying the persons a group purports 
to represent.”

The dissent’s conclusion that Save the Pine 
Bush did not have standing to pursue the peti-
tion was in line with the result reached in the 
decision rendered this past April by the Third 
Department in Matter of Save the Pine Bush Inc. 
v. Planning Bd. of Town of Clifton Park.5 In the 
Clifton Park case, petitioners challenged the 
development of private property where, they 
alleged, the Karner Blue Butterfly had been 
seen. The Third Department found not only 
that none of the individual petitioners lived in 
close proximity to the site, but also that none 
had suffered an injury-in-fact different from the 
general public. 

The majority in the Common Council case 
distinguished the Clifton Park ruling on a num-
ber of grounds. First, the majority found that a 
“significant distinction” in the two cases was the 
fact that the petitioners in Clifton Park had no 
protected interest in the use and enjoyment of 
viewing Karner Blue Butterflies on private prop-
erty and, more importantly, the evidence in the 

record indicated that no Karner Blue Butterflies 
had been seen on the property since 2001, and 
only three had been seen since 1997. In addition, 
the Common Council majority observed that 
the developer in Clifton Park had designated, 
as a preserve on the site, an area where a small 
amount of blue lupine plants were found to exist, 
but that, unlike the situation in Clifton Park, the 
Common Council petitioners contended that the 
proposed development could lead to the pos-
sible destruction of the Karner Blue Butterfly 
habitat in the preserve, and possibly prevent 
the butterflies from migrating from Butterfly 
Hill to the preserve—if established, the major-
ity declared, that would have a “direct result 

and adverse impact” on the individual 
petitioners’ ability to use and enjoy the 
preserve. In other words, the Common 
Council majority declared that unlike the 
situation in that case, the petitioners in 
Clifton Park had not established that their 
right to view and enjoy the Karner Blue 
Butterfly would be affected by the chal-
lenged development. The dissenters in 
the Common Council case were not per-
suaded by these distinctions.

Conclusion

Whether the Common Council decision pres-
ages a broader view of organizational stand-
ing in SEQRA cases remains to be seen. The 
majority’s decision, referencing the “unique 
circumstances” and the “important, if not 
indispensable, role” played by the individual 
petitioners, as affiliated with Save the Pine Bush, 
in the creation of the preserve and the ongoing 
effort to protect and preserve it, may mean 
that this ruling is not easily duplicated. Local 
governments, property owners, developers, and 
interest groups should carefully note whether 
the Common Council ruling stands the test of 
time or is an outlier decision primarily of inter-
est to academics and to the parties involved 
in this particular dispute.
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The majority’s decision, referencing the 
“unique circumstances” and the “impor-

tant, if not indispensable role” played 
by the individual petitioners…in the 

creation of the preserve and the ongoing 
effort to protect it may mean that this 

ruling is not easily duplicated. 


