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The rising cost of oil, concerns about global warm-
ing, and a general desire to “go green” are leading many 
businesses and individuals to reexamine everything 
from the vehicles they drive to the source of their fruits 
and vegetables. The use of solar power devices to gen-
erate electricity and hot water is getting a significant 
boost as well. Local governments are not only accom-
modating efforts but encouraging them as well. 

Just recently, for example, the Long Island Town of 
Southampton adopted a local law requiring that new 
pool heaters be solar powered.1 Although the town 
has since delayed the effective date following a bit of 
an uproar,2 the solar pool heater industry is seeing a 
bump—one company says that it has installed about 
700 solar systems in the past few years, and expects to 
install nearly a third of that number this year on Long 
Island alone.3 A local Long Island energy supplier is 
supporting a shift to solar pool heaters by offering a 15 
percent rebate to homeowners who replace their natu-
ral gas pool heaters with a solar heating system.4

Permits and Approvals

Many businesses and homeowners are also install-
ing rooftop solar photovoltaic panels that are used to 
generate electricity. The installation of such devices 
requires compliance with local building codes, and may 
also be subject to local zoning regulations. Because local 
governments in New York state control all building 

and zoning within their boundaries, those seeking to 
install rooftop solar photovoltaic panels must obtain 
the necessary permits and approvals from the local 
municipality prior to commencing work. 

While the necessity for a building permit is 
universal, each municipality has its own specific 
requirements for the issuance of building permits. 
Moreover, in an attempt to promote the use of 
solar energy, some local building departments are 
required to give preferential treatment to applica-
tions for permits for solar energy systems. 

For instance, the Town of Huntington recently 
adopted a local law, titled “Solar Power Fast-Track 
Program,” which provides for an expedited review 
of all building permit applications for solar energy 
installations in the town. Specifically, the local law 
provides that “[a]ll building permit applications for 
the construction of solar panels for commercial 
buildings and residences shall receive ‘fast-track’ 
treatment from the Department of Engineering Ser-
vices in order to expedite such applications and the 
issuance of building permits for solar panel installa-
tion.”5 As a further incentive, the local law provides 
for a waiver of all building permit application fees 
associated with such installations.

The Town of Southampton adopted a similar 
local law in August 2006, titled “Solar Electric 
Systems Rebate and Incentive Program.”6 This 
local law provides for an expedited review process 
and the waiver of all town fees associated with 
the review for all residential and commercial solar 
electric systems that generate at least five kilowatts 
(“Kw”) of electricity.7 

To encourage the use of solar energy, the upstate 
Town of Lewisboro zoning ordinance provides that 
solar panels are a permitted accessory use and recog-

nizes a limited exception to the otherwise applicable 
height restrictions for roof-mounted solar panels. 
Specifically, flush-mounted solar panels are per-
mitted to extend not more than five feet above a 
flat roof on which they are located (as well as to 
the peak of a sloped roof).8 Thus, solar panels that 
extend more than the maximum allowable height 
will necessitate a height variance. 

In that situation, and in those jurisdictions where 
the overall height of the building and the solar panels 
exceeds the maximum height permitted by the appli-
cable zoning regulations, a building permit applica-
tion will be denied and a building permit will not be 
issued unless a height variance is obtained.

Variance Process

The variance process is essentially an appeal of a 
building permit denial to the local zoning board of 
appeals. The variance process begins with the filing of 
an application to the zoning board of appeals, together 
with a site plan and a plan showing the building eleva-
tions, and payment of the appropriate fee. The specific 
requirements for variance applications, the associated 
fee and the estimated processing time depend on local 
zoning requirements.

After the variance application has been accepted, 
it then will be considered by the local zoning board 
of appeals at a public hearing where the applicant 
is able to present evidence in favor of granting the 
requested relief, and members of the public will be 
given an opportunity to be heard. Since a height 
variance is a form of area variance, the procedures set 
forth in Town Law §267-b and Village Law §7-712-b 
govern the process depending upon whether the site 
is located in a town or village.
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In determining whether to grant or deny an area 
variance, a zoning board of appeals must engage in a 
balancing test, weighing the benefit to the applicant 
if the variance is granted against the detriment to 
the health, safety and welfare of the neighborhood or 
community by such grant. As part of the balancing 
test, the zoning board of appeals must consider the 
following criteria:

• whether an undesirable change will be produced 
in the character of the neighborhood or a detri-
ment to nearby properties will be created by the 
granting of the variance;
• whether the benefit sought by the applicant 
can be achieved by some method, feasible for the 
applicant to pursue, other than a variance;
• whether the requested area variance  
is substantial;
• whether the proposed variance will have 
an adverse effect or impact on the physical or 
environmental conditions in the neighborhood 
or district; and
• whether the alleged difficulty was self-created, 
which consideration shall be relevant to the deci-
sion of the board, but shall not necessarily preclude 
the granting of the variance.9 
If the requested variance relief is granted, the 

zoning board will issue a written decision setting 
forth its findings in support of the variance. A copy 
of that written decision then will be presented to 
the local building department, which will continue 
to process the original building permit application 
and issue a building permit.

Architectural Design Issues

In some towns or villages solar energy systems also 
may be subject to review and approval of the local 
Architectural Design Review Board (ADRB). In the 
Long Island Village of Garden City, for example, the 
ADRB is charged with reviewing solar energy sys-
tems to ensure that they are designed to be aestheti-
cally appropriate for the intended location and meet 
the general requirements for solar energy systems in 
the village.10 An application to an ADRB typically 
must include, among other things, a description of 
the proposed installation, drawings or photographs 
of the building or property, and manufacturer’s speci-
fications indicating the intended location, mate-
rial types, colors, finishes, and structural support 
methods. To facilitate the process, the ADRB will 
then review the basic design concept and advise the 
applicant as to any potential problems and concerns 
prior to a final design submission.

Solar Easements

Solar power systems require access to the sun. 
Recognizing that, some government officials have 
taken the position in support of “solar easements.” 
For instance, the zoning code of the City of Talent, 
Ore., states that it intends “to provide adequate 
protection for the use of solar collectors without 
at the same time causing undue hardships on the 
rights of property owners.”11 The city’s zoning code 
recognizes that “solar easements” across contigu-
ous or nearby lots, tracts, or land may be created 
to establish a window of exposure to the sun so as 
to protect an existing or intended solar collector’s 
exposure to the sun from obstruction by buildings 
and trees. Moreover, solar easements can be pur-
chased, reserved, granted, or otherwise obtained 
(although the city’s zoning code specifically states 
that adverse possession cannot create such a right), 
and an easement infringed upon is a compensable 
property right. 

The Talent zoning code declares that solar 
easements shall contain at least a description of 
the real property benefited and burdened by the 
easement and a description of the easement suf-
ficient to determine the space over the burdened 
property that must remain unobstructed. A solar 
easement may, at the discretion of the easement 
owner, be recorded and filed in the office of the 
county recorder and with the city recorder. 

The code also declares that any person seeking a 
building permit to construct or modify any structure 
or building so as to increase the consumption of 
airspace over that lot shall certify in writing that 
no solar easement exists over that lot. Where a 
solar easement exists, the applicant for the permit 
shall present a copy of the deed containing the legal 
description of the easement unless the easement 
is already recorded with the city. Should the city 
planner determine that the proposed construction 
would intrude upon the easement, the code states 
that no building permit should be granted. 

Interestingly, the city’s zoning code also contains 
special height and setbacks to provide solar access. 
It declares that the city’s planning commission may 
grant a variance to setbacks and other lot require-
ments prescribed by a zone in which a develop-
ment is proposed, or require special setbacks and 
heights for buildings, objects or vegetation in order 
to permit “unimpaired access to the sun.” When a 
development is proposed in an area where shadows 
will be cast on properties that are fully developed, 
special setbacks and heights requested or required 

shall not permit a proposed development to inter-
fere with an existing solar collector attached to a 
dwelling, a passive solar system or a solar easement, 
and shall not cast a shadow on a major south wall 
of a building used for human occupancy.

In New York, state law recognizes a property owner’s 
ability to create an easement for the purpose of preserv-
ing the exposure to a solar energy device.12 In addition, 
as part of their zoning power, municipalities in New 
York are permitted to adopt regulations that provide 
for the accommodation of solar energy systems and 
access to sunlight for such systems.13

Conclusion

The installation of solar panels may require con-
sideration of a wide range of local zoning issues as 
well as requirements under state and local build-
ing codes. However, municipalities appear to be 
amending their land use regulations to include 
language that encourages the use of solar power 
devices. The current attitude toward solar power 
should make it clear to businesses and individuals 
who are interested in developing their own solar 
systems that many governments are not likely to 
impede those efforts and may, indeed, strongly 
support them.
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