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U
nder well established New York law, 
religious (and educational) institu-
tions enjoy special treatment with 
respect to residential zoning ordi-

nances.1 Indeed, the New York Court of Appeals 
held more than 50 years ago that a total exclusion 
of such institutions from a residential district was 
beyond the scope of local zoning authority,2 and, 
in fact, courts have permitted these entities to 
expand into neighborhoods where nonconforming 
uses would otherwise not have been allowed.3

Although such favored status once seemed 
unobjectionable, since churches and schools 
serving the surrounding area were welcomed 
as benefits to the neighborhood, courts have 
more recently recognized that the growth and 
diversification of religious and educational 
institutions can bring a host of new problems. 
As the Court of Appeals itself has explained, 
“[s]prawling universities brought increased traffic 
and other unexpected inconveniences to their 
neighbors, while the benefits these universities 
conferred were becoming less relevant to the 
residents of the immediately surrounding areas.”4 

Accordingly, courts began to require that local 
governments and zoning boards use a “balancing 
test” when considering requests by religious or 
educational institutions for variances or special 
permits. Under that standard, the controlling con-

sideration in reviewing the request of a church 
or school for permission to expand into a resi-
dential area “must always be the over-all impact 
on the public’s welfare.” An institution’s request 
may be denied where the benefits of a particular 
educational or religious use are outweighed by a 
significant negative impact on traffic congestion, 
property values, municipal services, and the like.5

Thus, in Pine Knolls Alliance Church v. Zoning 
Board of Appeals of the Town of Moreau,6 the Court 
used the balancing approach to hold that a town’s 
zoning board had not acted improperly when it 
granted a church’s application for a special use per-
mit to expand but denied its request to build an 
additional access road as part of the expansion. In 
reiterating the need to utilize the balancing test, the 
Court held that in assessing a special permit applica-
tion, zoning officials should “review the effect of the 
proposed expansion on the public’s health, safety, 
welfare or morals, concerns grounded in the exercise 

of police power, with primary consideration given to 
the over-all impact on the public welfare.” Applica-
tions “may not be denied based on considerations 
irrelevant to these concerns,” the Court declared.

The Erie County Case

These principles were applied recently by 
Supreme Court, Erie County, in its decision in 
Western New York District, Inc. of the Wesleyan 
Church v. Village of Lancaster.7 The court’s opin-
ion, which ran on page 29 of yesterday’s Law 
Journal, illustrates the analysis that local govern-
ments should make when religious (or educa-
tional) entities seek zoning relief.

The case arose earlier this year after a church 
entered into an agreement to purchase a build-
ing in an area of the upstate Village of Lancaster 
zoned an industrial park; the church intended to 
operate the structure as a house of worship. The 
contract was expressly subject to the issuance by 
the village of a special use permit allowing use 
of the property as a church, which was needed 
because the village’s zoning ordinance only per-
mitted industrial and related uses in the industrial 
park. The church therefore applied for the special 
use permit.

After a hearing, the village denied the request. 
The village acknowledged that development of 
the church somewhere in the village would serve 
the public welfare, but, after weighing the benefi-
cial effects of the use of the property for religious 
purposes as proposed by the church against the 
benefits of a continuing industrial use, concluded 
that, on balance, it would be contrary to the public 
welfare to approve the church’s application. In 
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substance, the village found no traffic congestion 
or related nuisance effects, but rather relied on 
three other interests that, it asserted, affected the 
overall impact on the public welfare: (i) the cre-
ation of the industrial park advanced economic 
development through manufacturing and related 
industrial uses; (ii) there was public investment 
and development of the industrial park for indus-
trial uses, leading to the overall economic 
development of the village through job 
creation, property taxes, and related eco-
nomic activities; and (iii) the use of the 
industrial park was consistent with the 
village’s comprehensive plan. 

The church went to court, where it 
argued that the term “public welfare,” 
as used by the Court of Appeals in Cor-
nell University v. Bagnardi 8 and as used 
in other decisions, did not carry a broad 
meaning that included consideration of 
matters concerning economic development or 
compliance with a comprehensive zoning plan.

For its part, the village asserted that the church 
could construct a house of worship in any resi-
dential, commercial, or manufacturing district in 
the village, consistent with the village’s existing 
zoning ordinance, and that, in light of that, the 
church zoning exclusion and use limitations con-
tained within the industrial park were permissible 
under New York law.

The Court’s Opinion 

In its decision, the Erie County Supreme Court 
pointed out that courts have a limited role in 
zoning matters and may set aside a zoning board 
determination only where the record reveals that 
the board acted illegally or arbitrarily, or abused its 
discretion. Absent arbitrariness, the court stated, 
it was for locally selected and locally responsible 
officials to determine where the public interest 
in zoning lies.

The Erie County court then observed that the 
Court of Appeals in the Cornell case had ruled that 
“the over-all impact on the public welfare” had 
to be considered. The Erie County court stated 
that traffic congestion and related nuisance fac-
tors were relevant considerations in the residen-
tial context, but it found that those were not 
the exclusive factors that could be considered. 
Indeed, it observed, numerous New York courts 
have decided that, in zoning matters, municipal 

consideration of economic development concerns 
and compliance with a comprehensive plan is a 
legitimate exercise of public purpose over matters 
of land use.9 The court then determined that 
existing New York law addressing the subject of 
balancing the presumed beneficial purpose of a 
church against the traditional municipal exercise 
of police powers as reflected in public health, 

safety, welfare, and morals permitted balancing 
“other legitimate considerations,” such as the vil-
lage had demonstrated.

Accordingly, the court held that the village, 
in addressing the overall impact on the public 
welfare, could balance the presumed beneficial 
effect of the church’s contemplated religious use 
of the property against “other legitimate inter-
ests” such as (i) the creation of an industrial 
park to advance economic development through 
manufacturing and related industrial uses; (ii) 
the use of public investment and development 
of the industrial park for industrial uses, includ-
ing the overall economic development of the 
village through job creation, property taxes, and 
related economic activities; and (iii) the use of 
the village industrial park consistent with the 
village’s comprehensive plan. It then upheld 
the village’s decision denying the church’s 
application for a special use permit, concluding 
that the village had engaged in the balancing 
approach mandated under New York case law. 

Conclusion

There are other issues that can affect the 
analysis in these situations. For one thing, it 
should be noted that the Erie County court 
held that the provision of the village code abso-
lutely excluding religious uses in the industrial 
zone was unconstitutional as applied to the 
church in the absence of the village’s use of the 

balancing approach. Additionally, in certain 
instances, the Religious Land Use and Insti-
tutionalized Persons Act of 2000, 42 U.S.C. 
§2000cc, et seq., known as RLUIPA, can affect 
a local government’s land use decisions with 
respect to religious uses.  RLUIPA likewise 
requires municipalities to balance the needs 
of religious organizations against community 

interests. Accordingly, zoning regulations 
that impose a substantial, but unjustifi-
able, burden on religious exercise are 
subject to invalidation under RLUIPA.

Still, the essential law is clear: 
local governments in New York 
are entitled to engage in, and, in 
fact, must conduct, a balancing test 
when considering requests for zoning 
relief made by religious institutions.
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