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u
nder New York law, a zoning 
board may impose appropriate 
conditions and safeguards in 
conjunction with a grant of a 

special use permit.1 The power of a zoning 
board to impose conditions in granting 
a special permit, however, is limited.2 
Where the state has pre-empted the field, 
a municipality may not impose restrictions 
related thereto.3

As a number of recent court decisions 
arising on Long Island demonstrate, this 
rule renders attempts by local governments 
to regulate the sale of  alcoholic  
beverages unenforceable.

For example, the plaintiff in Amerada 
Hess Corp. v. Town of Oyster Bay4 leased 
a gas station in Oyster Bay and applied to 
the town board for a special use permit to 
allow it to operate a convenience store at 
the site. 

The town board approved the application 
and granted the permit subject to certain 
covenants and restrictions set forth in an 
attached declaration, which the plaintiff 
signed. Among the restrictive covenants 
was one that provided that no alcoholic 
beverages could be sold at the property.

Believing that the town could not 
validly impose or enforce this restriction, 
the plaintiff applied for, and received, a 
liquor license from New York state and 
proceeded to sell alcoholic beverages at 
the station. 

The town thereafter issued summonses 
charging the plaintiff with the illegal sale 
of alcoholic beverages in violation of the 
alcohol sales restriction contained in  
the declaration. 

The plaintiff went to court, arguing that 
the alcohol sales restriction was invalid 
because it was an unlawful attempt by 
the town to regulate the sale of alcoholic 
beverages. The plaintiff asserted that 
the sale of alcoholic beverages is a field 
that has been pre-emptively occupied 
by a comprehensive and detailed state 
regulatory scheme, and it noted that it was 
authorized to sell beer and wine products 
at its convenience store pursuant to the 
New York Alcoholic Beverage Control Law 
(ABCL) and a liquor license issued by the 
New York State Liquor Authority.

Any local restriction on the sale of such 
beverages was inconsistent with state law, 
the plaintiff argued, and thus the town 
was barred from imposing or enforcing the 
alcohol sales restriction.

The town did not deny that state pre-
emption precluded it from prohibiting the 
sale of alcoholic beverages. Rather, the 
town argued that the plaintiff had waived 
its right to be free of local regulation when 
it had voluntarily signed the declaration. 
As a matter of contract, the town asserted, 
the plaintiff had voluntarily agreed to 
refrain from the sale of alcoholic beverages, 
and such agreement was enforceable by  
the town.

Supreme Court, Nassau County, 
found that the town was pre-empted 

from legislating to prohibit the sale of 
alcoholic beverages permitted under state 
law, whether such legislation is direct or 
through the imposition of conditions upon 
the grant of a land use approval.5 Indeed, 
it continued, a municipality cannot accept 
a concession from an applicant for a land 
use permit or other public dispensation 
regarding an activity that may only be 
regulated by the state. Moreover, Supreme 
Court declared, a municipality may not 
even engage in discussions or negotiations 
toward that end.

The court determined that the contractual 
model advocated by the town did not apply 
when one of the parties was a governmental 
body or agency and the other an applicant 
for some form of public dispensation—
especially when the dispensation sought “has 
a substantial impact upon the applicant’s  
business operations.”

As the court recognized, a municipality 
has the power, intentionally or otherwise, 
to delay or obstruct the application process 
and often the applicant’s operation of 
business, by engaging in discussions or 
imposing conditions upon the applicant’s 
land use or business operations. The court 
stated that such actions were not improper 
so long as the subject matter was within 
the municipality’s jurisdiction, but that a 
municipality could not take such actions 
in an area preempted by the state, such as 
the sale of alcohol beverages. 

The decision was affirmed by the Appellate 
Division, Second Department, late last 
month, in an opinion concluding that the 
alcohol sales restriction was “unenforceable 
based upon preemption.”6

Attempt to Restrict Sales

The breadth of the pre-emption analysis 
can be seen from another Long Island case, 
Louhal Properties, Inc. v. Strada,7 decided 
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several years ago. 
In that case, plaintiff 7-Eleven, Inc., 

acquired a leasehold interest in a corner 
property in the Village of Westbury, Nassau 
County. The property was zoned for business 
use, and the plaintiff’s anticipated use of the 
property as a 7-Eleven store, which typically 
sells alcoholic beverages and remains open 
24 hours a day, complied with all applicable 
zoning laws existing at the time.

7-Eleven filed its building permit 
application and its application for site 
plan review with the Village of Westbury 
Building Department.

While that was proceeding, the village 
apparently began to receive complaints from 
residents about the manner of operation 
of certain businesses, at other sites in 
the village, located in close proximity 
to residential property. According to the 
village, there was increasing public concern 
about the cumulative effect of a growing 
number of businesses remaining open  
all night.

The village board of trustees then 
adopted a local law prohibiting a business, 
located within 100 feet of property zoned 
for residential use, from operating between 
the hours of 11 p.m. and 6 a.m. 

The enactment of the local law effectively 
aborted 7-Eleven’s plans for developing the 
property because 7-Eleven intended to 
operate as a 24-hour business and because 
the property was located within 100 feet 
of residentially zoned property. 

Thereafter, 7-Eleven commenced an 
action seeking a declaration that the 
law was invalid and unconstitutional. It 
argued, among other things, that the law 
was pre-empted by the state ABCL. The 
court agreed.

On this issue, the court noted that the 
Court of Appeals previously held that the 
ABCL created a comprehensive and detailed 
regulatory system that is pre-emptive of local 
law with respect to establishments selling 
alcoholic beverages.8 Consequently, local 
regulations that attempt to regulate the 
subject matter of hours of business operation, 
or the distribution or consumption 
of alcoholic beverages must yield to  
state law.

The court determined that the village’s 
local law would prohibit 7-Eleven from 

operating between 11 p.m. and 6 a.m., seven 
days a week. Thus, the law would “render 
illegal the retail sale of alcoholic beverages 
by 7-Eleven during hours in which such 
sale would be permitted under state law.” 
As a result, the court held, the local law 
was pre-empted by state law and could 
not be enforced against 7-Eleven where 7-
Eleven was licensed by the New York State  
Liquor Authority.

The village argued that the local 
legislation remained valid because it 
explicitly exempted from regulation those 
businesses that were permitted longer hours 
under state law. The court was not persuaded 
by this argument, noting that 7-Eleven 
asserted that the interplay of laws placed 7-
Eleven in an impossible situation: The state 
would not issue a liquor license without the 
village’s prior approval of 7-Eleven’s site 
development plan, and the village would 
not consider the site development plan 
without 7-Eleven’s possession of a valid 
state liquor license (which would exempt 7-
Eleven from operation of the local law).

The court thus rejected the village’s 
argument, finding that the local law was less 
a valid regulation of land use and more an 
invalid restriction on the internal operation 
of a business, and had to be struck down.

Conclusion
Local governments have the authority to 

regulate land uses for the protection of the 
safety, health, and well being of persons and 
property therein.9 However, such regulations 
cannot contradict state law. 

As recent cases demonstrate, local 
regulations that directly or indirectly 
prohibit or restrict the sale of alcoholic 
beverages at businesses that have the right 

to operate under state law are invalid and 
unenforceable.
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Local governments have the 
authority to regulate land 
uses for the protection of 

the safety, health, and well 
being of persons and property 
therein, but such regulations 
cannot contradict state law.
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