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A
number of years ago, the

Town of Islip agreed to 

allow a church to con-

struct a parking lot condi-

tioned on the church’s execution and

recording of a document that placed 

certain covenants and restrictions on the

property. When the town board later

granted the church a special permit, the

church agreed to additional covenants

and restrictions on its property.

At some point thereafter, the church 

decided to expand its facilities and 

requested a relaxation of parking restric-

tions and other modifications in the

covenants affecting its property. After a

public hearing, the town board denied

the application, concluding that the 

proposed expansion would result in 

insufficient parking; the expansion was

inconsistent with the special permit

granted to the church that sought to 

limit the expansion of the existing 

facility from further encroachment into

residential areas; the application would

result in significant adverse traffic 

impacts; and the proposed buffer relax-

ations “were inconsistent with the spirit

and intent of the zoning ordinance.” 

The church went to court.

The Appellate Division, Second 

Department, observed that the church

had agreed to the restrictions and

covenants, the object of which was to 

limit further expansion.1 The appellate

court noted that although the church 

was seeking to satisfy the needs of its 

growing congregation, the neighborhood

surrounding the property was residential,

and its efforts would change the character

of the neighborhood. As the Second 

Department pointed out, the record 

established that the proposed expansion

posed potential problems regarding 

parking, traffic congestion, decrease in

the valuation of neighboring homes, 

safety of schoolchildren, and air 

pollution. It then upheld the town 

board’s decision.

Planning Tool

State law authorizes municipalities to

impose conditions as an incident of a site

plan approval, variance, special permit, 

or other land use approval.2 In many 

instances, local governments require that

applicants record land-use conditions in

the form of private covenants and 

easements, which have proven to be an 

effective tool to ensure compliance with

such conditions.

Moreover, on Long Island, town codes

authorize the use of private restrictions,

such as agricultural open space ease-

ments3 and conservation easements,4 as

a means of preserving farmland and other

open space.

Although municipalities may impose

appropriate conditions in conjunction

with a zoning change or a grant of a 

variance or special permit,5 these 

conditions must be reasonable and must

be directly related to and incidental to

the proposed use of the property,6 in a

manner aimed at minimizing the impact

to the area of the variance or permit.

Examples of proper zoning conditions

include those requiring fences, safety

devices, landscaping, screening, and 

outdoor lighting, or those limiting the

maximum areas of the property that may

be occupied by buildings, or which

require planting shrubbery.7
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Conversely, zoning boards may not 

impose conditions that are unrelated to

the purposes of zoning, such as those seek-

ing to regulate an enterprise being operat-

ed on the property. Fundamentally, the

conditions must relate to the land, and

not the person who owns or occupies it. 

Limits on Enforceability

As these rules suggest, not every

covenant requested or required by a local

government, or recorded in the chain of

title, is enforceable.

For example, in one case,8 the owners

of a gas station in Westbury executed and

filed with the Nassau County Clerk a 

declaration that stated that “there shall

be no sale of alcoholic beverages” in the 

convenience store on the property. The

declaration provided that the restrictions

constituted “covenants running with the

land” that would bind the owner “and all

subsequent owners.” 

Several years later, the town issued a

summons to the new owner of the gas 

station, the Amerada Hess Corporation,

for selling alcohol on the property. 

Amerada Hess challenged the summons,

arguing that the sale was regulated—and 

allowed—by state law. The town board 

asserted that the covenant barring such

sales was a voluntary assumption of a duty

by the landowner and its assigns and 

was valid and enforceable. The court 

disagreed with the town.

The court noted that it has long been

held that restrictive covenants “restrain

servient landowners from making other-

wise lawful uses of their property.” Indeed,

it continued, there was “no doubt” that a

town board or a zoning board of appeals

may condition the granting of a variance

or a rezoning on certain conditions,

covenants, or restrictions. In this case,

however, the court found that the

covenant against selling alcoholic 

beverages was preempted by state law.

The restriction was “an attempt to 

regulate the operation of the defendant’s

business” and therefore was “unenforce-

able,” the court concluded.9

Another case, Matter of Cannon v. 

Murphy,10 also involved a challenge to

conditions imposed on property to obtain

a zoning approval—in this case, however,

the conditions were imposed on 

different property, and ultimately were

struck down.

Richard Carr, the owner of property 

in the Town of Southold referred to as 

the “Norris Estate,” applied to the 

town’s planning board to construct 108 

condominium units on the site. While

that application was pending, Mr. Carr

and Joseph A. Wanat applied to the board

for a change of zoning on a different 

parcel of property (the Carr/Wanat 

property), a 107-acre parcel located in 

the town’s agricultural and conservation 

district, to be able to construct 107 single

family homes there.

Mr. Carr executed and delivered a

covenant and restriction to the town

board limiting construction on the Norris

Estate parcel in exchange for a rezoning

of the Carr/Wanat parcel, which the

town board approved. Property owners

neighboring the parcel challenged the

rezoning, asserting that the town board

had engaged in illegal spot zoning when it

issued the zoning amendment.

The Second Department agreed, ruling

that the town board had engaged in

“improper spot zoning,” which it defined

as the process of singling out a small 

parcel of land for a use classification 

totally different from that of the 

surrounding area, for the benefit of the

owner of such property and to the 

detriment of other owners.

The appellate court found it significant

that there was no evidence that the 

zoning resolution that changed the use

classification on the Carr/Wanat parcel

was enacted for the benefit of or with 

regard to the neighbors of the parcel or

the community as a whole.

It concluded by noting there also was

no evidence that the town board had

“carefully studied, prepared and consid-

ered” the town’s comprehensive plan in

granting the amendment.

Conclusion

Within the context of its approval of a

land use application, a municipality 

may require the landowner to execute 

and record private covenants or other 

restrictions in the chain of title of the 

subject property.

Although, as noted in some of the cases

discussed here, there are instances where

courts may reject specific covenants. 

Reasonable restrictions that relate to the

land that is the subject of an application

are generally enforceable against not only

the owner who recorded the restrictions,

but future owners who take title with

notice of the restrictions.

•••••••••••••••••••••••••••••••

1. Matter of Assembly of God Church of Bay Shore, New
York, Inc. v. Islip Town Board, 228 A.D.2d 585.

2. See, e.g., New York State Town Law §§274-a, 274-b
and 267-b; Village Law §§7-712-b, 7-725-a and 7-725-b.

3. See, e.g., Code of the Town of Southampton §330-
47.C.

4. See, e.g., Code of the Town of East Hampton §193-4-
50.C(1).

5. See Matter of St. Onge v. Donovan, 71 N.Y.2d 507.
6. See Matter of Pearson v. Shoemaker, 25 Misc.2d 591.
7. See Church v. Town of Islip, 8 N.Y.2d 254.
8. People v. Amerada Hess Corp., 196 Misc.2d 426.
9. Over the years, courts have struck down a number of

restrictive covenants in Long Island cases on public policy
grounds. For example, the Court of Appeals found that pub-
lic policy prohibited enforcement of a restrictive covenant
against a community residence for mentally disabled adults
in the Village of Old Field. Crane Neck Association, Inc. v.
New York City/Long Island County Services Group, 61 N.Y.2d
154. The infamous covenant in Levittown homes—“THE
TENANT AGREES NOT TO PERMIT THE PREMISES
TO BE USED OR OCCUPIED BY ANY PERSON
OTHER THAN MEMBERS OF THE CAUCASIAN
RACE.”—also has been rejected by the courts. See Shelley
v. Kraemer, 334 U.S. 1.

10. 196 A.D.2d 498.

NEW YORK LAW JOURNAL TUESDAY, OCTOBER 18, 2005

This article is reprinted with permission from the
October 18, 2005 edition of the NEW YORK LAW
JOURNAL. © 2005 ALM Properties, Inc. All
rights reserved. Further duplication without 
permission is prohibited. For information contact,
ALM Reprint Department at 800-888-8300 x6111.
#070-10-05-0023


