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A
general perception
among many property
owners—and even some
attorneys—is that zoning

issues are a peculiarly local matter,
subject to only the rules and 
decisions of the town or village having 
jurisdiction over a particular parcel 
of property.

But the state’s General Municipal
Law and provisions of local county
codes provide otherwise. In a host 
of instances, the county or, more 
specifically, the county planning 
agency or regional planning council,
will play a crucial role in a land 
use matter.

For instance, the Administrative
Code of the Suffolk County Code
allows the Suffolk County Planning
Commission to recommend a compre-
hensive zoning plan or make any other
recommendations involving the 
performance of the planning function
by towns or villages.

The purpose of county involve-
ment in these circumstances 
is to bring inter-community and 
countywide planning, zoning, site
plan, and subdivision considerations 
to the attention of neighboring 
municipalities and agencies.

Referrals

The principal area in which 
counties are involved in local zoning 
questions is pursuant to Section 239 
of the General Municipal Law, which
requires the “referral” of particular 

proposed planning and zoning actions
to the county.1

Subject to the requirement set 
forth below, a “referring body”2 must
refer to the county the following 
proposed actions3:

• adoption or amendment of a 
comprehensive plan;

• adoption or amendment of a zoning
ordinance or local law;

• issuance of special use permits;
• approval of site plans;
• granting of use or area variances;

and 
• other authorizations that a 

referring body may issue under the 
provisions of any zoning ordinance 
or local law.

These actions are subject to referral
only if they apply to real property 
within 500 feet of the following:

• the boundary of any city, village, 
or town; 

• the boundary of any existing or
proposed county or state park or any
other recreation area; 

• the right-of-way of any existing or
proposed county or state parkway,
thruway, expressway, road, or highway; 

• the existing or proposed right-
of-way of any stream or drainage 
channel owned by the county or for
which the county has established
channel lines; 

• the existing or proposed boundary
of any county or state owned land on
which a public building or institution 
is situated; or 

• the boundary of a farm operation
located in an “agricultural district,”4

except with respect to the granting 
of area variances.

In Suffolk, a similar referral must 
be made pursuant to Article 14 of the 
Suffolk County Administrative Code.
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When it receives a referral, the
county must review the proposed
action for “inter-community” or
“countywide” considerations, such as
compatibility of various land uses 
with one another, traffic, impact of
proposed land uses on existing and
proposed county or state institutional
or other uses, protection of community
character, and the like.

The county then must recommend
approval, modification, or disapproval
of the proposed action, or report 
that the proposed action has no 
significant countywide or inter-
community impact.

Time Limit

A county has 30 days after receipt of
a full statement of the proposed
action,5 or such longer period as the
county and the referring body may
agree, to report its recommendations
to the referring body, accompanied 
by a statement of the reasons for 
such recommendations.

If the county fails to report within
that period, the referring body may 
take final action on the proposed action
without such report.

If the county recommends 
modification or disapproval of a 
proposed action, the referring body
may not act contrary to such 
recommendation except by a vote 
of a majority plus one of all the 
members thereof.6

Compliance Required

The ramifications of failing to 
comply with the county referral 
requirements are illustrated in a 
recent decision by the Appellate 
Division, Second Department.7

In this case, members of the 
Planning Board of the Town of
Southampton modified and approved
a site plan submitted to it by a

landowner by a 4-3 vote, and granted
the landowner a wetland permit by
the same margin, allowing it to 
build and operate a catering hall 
on waterfront property.

A civic association and several 
residents who lived near the property
brought a proceeding pursuant to CPLR
Article 78 to review the determina-
tions, alleging, among other things,
that the planning board had failed 
to refer the landowner’s applications 
to the Suffolk County Planning 
Commission, as required by Article 14
of the administrative code.

The Second Department pointed 
out that the Southampton Planning
Board was required to refer land-use

applications such as it received in 
this case to the Planning Commission
for review and recommendation. 
However, it continued, the required
referral was never made.

As a result, it ruled, the Southampton
Planning Board was “without jurisdiction
to approve the application.” Accord-
ingly, the appellate court found, 
the Planning Board’s approval was
“null and void.

Indeed, it explained, where a 
local land use agency acts without
jurisdiction in approving or denying 
a site plan, special permit, or other
land use application, a challenge to
such an administrative action, as 
ultra vires, is not subject to the 30-day
limitations period applicable to 
review of the site plan, special permit,

or other land use determination.
The Second Department then

remitted the matter to the planning
board for a referral to the Suffolk
County Planning Commission and 
a new hearing and determination 
after the Planning Commission 
recommendation.

Overlooking the applicable county
referral requirements can, at the 
least, slow down a development and, at 
the worst, doom it.

Attorneys seeking to move 
along their clients’ projects should
make sure that they understand 
which government entities have 
the authority to review them, 
and should make certain that all 
required actions take place within 
the required time frame.
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1. Section 239-f provides another area of county
involvement. Pursuant to this section, a county superin-
tendent of highways or commissioner of public works in
cooperation with the county planning board and county
building inspector is required to promulgate rules and
regulations governing the approval of building permits
and curb cuts relating to elements contained in the
county official map.

2. The term “referring body” means the city, town, or
village body responsible for final action on proposed
actions subject to referral.

3. A local government and a county planning agency
or regional planning council may agree that certain of
these proposed actions are of local concern and are not
subject to referral.

4. See Article 25-AA of the Agriculture and Markets
Law.

5. Subject to the parties’ agreement, the term “full
statement of such proposed action” means all materials
required by and submitted to the referring body as an
application on a proposed action, including a completed
environmental assessment form and all other materials
required by such referring body to make its determina-
tion of significance pursuant to the State Environmen-
tal Quality Review Act and its implementing regula-
tions. When the proposed action referred is the adop-
tion or amendment of a zoning ordinance or local law,
“full statement of such proposed action” also includes
the complete text of the proposed ordinance or local law
as well as all existing provisions to be affected thereby, if
any, if not already in the county’s possession.

6. The same rule applies to a county report received
after 30 days or such longer period as may have been
agreed upon, but two or more days prior to final action
by the referring body.

7. Matter of Eastport Alliance v. Lofaro, 13 A.D.3d
527, 787 N.Y.S.2d 346 (2nd Dept. 2004).
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