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ZONING AND LAND USE

Two Methods Stand Out In Review of Nonconforming Uses

A
use of property that is no

longer authorized due to 

rezoning, but that lawfully

existed prior to the rezoning,

is a “nonconforming” use. Nonconforming

uses are necessarily inconsistent with 

the land use pattern established by a

municipality’s zoning scheme.

Over the years, Long Island courts have

been home to disputes over a wide variety

of nonconforming uses, from a boat 

yard on Manhasset Bay, a summer day

camp in Woodmere, and a gasoline service

station in Brookhaven to a Fire Island

marina, a restaurant in Great Neck, and

commercial billboards in the Town of 

Islip. Typically, local governments view

nonconforming uses as detrimental to a

zoning plan, and thus the overriding 

public policy in New York State is aimed 

at the eventual elimination of noncon-

forming uses.

However, due to constitutional and 

fairness concerns regarding the financial

hardship that immediate elimination of

nonconforming uses would cause to 

property owners, courts and local 

legislative bodies have adopted a “grudging

tolerance” of such uses. Toward that 

end, they have typically relied on two

methods to eliminate nonconforming uses:

abandonment and amortization.

Abandonment

An abandonment of a nonconforming

use occurs when the owner intends to

abandon the use and takes some overt act,

or fails to act, toward that end. A zoning

ordinance that provides for termination of

a nonconforming use after discontinuance

for a specified period of time is deemed to

supply as a matter of law the element of

intent. On Long Island, statutes that 

provide for the discontinuance of noncon-

forming use after one year of abandonment

are quite common.

Until recently, New York courts usually

required the entire nonconforming use to

be discontinued as a precondition to 

termination. For instance, in Matter of

Marzella v. Munroe, the property owner

used a parcel of land, which had been

rezoned to permit only one two-family

structure, to house four families in two

dwellings. When one house remained

vacant for 15 years, so that three families

rather than four resided on the property,

the local zoning board concluded that 

the nonconforming use of the property for

four families had been abandoned. The

Court of Appeals disagreed, finding 

insufficient evidence to establish that 

the “entire” nonconforming use had 

been abandoned. The Court explained

that “[a]bandonment does not occur unless

there has been a complete cessation of the

nonconforming use.”

It is important to observe that this 

decision interpreted a broad local zoning

ordinance that prohibited resumption of

any nonconforming use that had been

“abandoned.” The term “abandoned” 

was not qualified in any way; the statute

therefore gave no indication that anything

less than complete discontinuation of 

the nonconforming use would suffice to

surrender it. 

Similarly, in Town of Islip v. P.B.S.

Marina, the relevant zoning ordinance

contained absolute terms, providing that

“discontinuance” of any nonconforming

use for a period of one year or more “ter-

minates” such nonconforming use. The

Appellate Division, Second Department,

concluded that “discontinuance connotes

a complete cessation … so that a minimal

nonconforming function, of itself, would

not constitute an abandonment.” In this

case, the Second Department found that a

marina had not been abandoned when it

was used “at least twice” during each of

two years by an attorney who had leased
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one of the moorings. 

A more recent decision by the Court 

of Appeals makes it clear that local 

governments have the authority to provide

by statute for an abandonment of a 

nonconforming use by something less than

complete discontinuation of the entire

nonconforming use. Put differently,

municipalities can provide that substantial

— rather than complete — discontinua-

tion of the active, nonconforming activity

forfeits the nonconforming use, and 

that even the good faith of the owner is

irrelevant to that determination.

In Matter of Toys ‘R’ Us v. Silva, the 

zoning resolution specifically terminated

any further nonconforming use when “the

active operation of substantially all the

non-conforming uses … is discontinued”

for a continuous two-year period. The

Court upheld the validity of the zoning

resolution and said that to construe it 

as requiring the property owner to 

discontinue all nonconforming operations

would “ignore[] the plain language of the

ordinance requiring that the owner merely

cease ‘substantially’ all of the nonconform-

ing use.” The Court added that allowing

the “slightest nonconforming function” to

preserve the nonconforming use would 

be improper because it “would eliminate

the specific language requiring ‘active’

operations to avoid termination.”

Amortization

An amortization provision terminates a

nonconforming use after a specified period

of time that is intended to provide the

owner with a fair opportunity to amortize

his or her investment and to make future

plans. These provisions are presumptively

valid, unless a property owner can 

demonstrate that the loss suffered “is so

substantial that it outweighs the public

benefit gained by the exercise of the 

police power.”

The Court of Appeals focused on the

issue of amortization in Town of Islip v.

Caviglia. In this case, the Town of Islip

enacted a zoning ordinance restricting the

time, place and manner of adult uses and

authorizing the amortization of adult uses

over a period of 1-1/4 years to 5-1/4 years,

measured from the effective date of 

the ordinance. The particular period of

amortization varied depending on the

amount of the capital investment in the

use. Owners of an adult bookstore chal-

lenged the amortization provision as

facially unconstitutional because it applied

to preexisting uses and because they

claimed the ordinance was content-

based regulation.

The Court observed that the general

rule against interpreting statutes or ordi-

nances retrospectively applied to zoning

ordinances. However, the Court contin-

ued, the problem of eliminating noncon-

forming uses has led New York courts 

to sustain amortization provisions if the

period allowed to recapture the invest-

ment in the use was reasonable. The Court

then stated that, in determining whether a

certain amortization period is reasonable,

courts have to examine “all the facts,

including the length of the amortization

period in relation to the investment and

the nature of the use.” As the Court noted,

the period of amortization normally will

increase as the amount invested increases

or if the amortization applies to a structure

rather than a use.

In this case, the Court found that the

adult bookstore owners had failed to 

overcome the presumption of the validity

of the amortization provision of the

statute. Noting that the bookstore owners

had continued to operate “well past” the

maximum five-year period and that they

had presented no evidence of economic

loss that could establish unreasonableness,

the Court also emphasized that the town

had established the damage caused to 

its neighborhoods by adult uses and 

the substantial investment it had made 

“to overcome the blight caused in part 

by them.”

Significantly, the Court also rejected

the bookstore owners’ contention that

applying the amortization to uses enjoying

constitutional free speech protection

amounted to content-based regulation

and, therefore, legislation regulating 

them had to be prospective or had to

“grandfather-in” existing uses. The Court

concluded that because the ordinance was

content-neutral under both the federal

and state constitutions, the amortization

provisions rested on the same legal 

foundation as such provisions generally,

and were valid.

Conclusion

Property owners should be careful about

abandoning portions of a nonconforming

use if they do not intend to abandon the

complete use; recent decisions suggest that

they may lose the complete nonconform-

ing use if what they abandoned was a 

substantial portion of what they had. By

the same token, local governments seeking

to eliminate nonconforming uses may be

able to adopt amortization provisions in

their zoning ordinances to reach that goal.

Although property owners will not see

their nonconforming uses evaporate

overnight, the law is clear: nonconforming

uses need not, and typically will not, be

around forever.
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