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In terrorem clauses, or so-called “no
contest” provisions, are conditions on
dispositions in testamentary instru-
ments, which are intended to discour-
age frivolous disputes concerning the
validity of the instruments;1 to settle
estates quickly and smoothly; and to
prevent waste of estate assets.2 Under
certain circumstances, in terrorem
clauses provide for beneficiaries to for-
feit their interests in estates, to the
extent that the beneficiaries trigger the
conditions contained in the governing
instruments.3 Though disfavored and
strictly construed, in terrorem clauses
generally are enforceable under New
York law.4
In order to balance the competing

interests of testators to prevent con-
tests to their testamentary wishes and
of beneficiaries to make informed
decisions as to the merits of any pro-
bate objections they might file,
Estates, Powers and Trusts Law
(“EPTL”) § 3-3.5 sets forth a non-
exhaustive list of “safe harbor” provi-
sions which protect beneficiaries from
triggering in terrorem clauses in wills
and codicils. The list includes “[t]he
preliminary examination, under
[Surrogate’s Court Procedure Act
(“SCPA”) §] 1404, of a proponent’s
witnesses, the person who prepared
the [propounded] will, the nominated
executors and the proponents in a pro-
bate proceeding.”5
In recent amendments to EPTL § 3-

3.5 and SCPA § 1404, the New York
Legislature expanded the scope of the
safe harbor provisions relative to pre-
objection examinations under SCPA §
1404. This article discusses the
amended statutes and Nassau County
Surrogate Edward W. McCarty’s
recent application of the amendments
in Matter of Weintraub.

The Statutory
Amendments
As explained above, the

New York Legislature
recently amended EPTL § 3-
3.5 and SCPA § 1404 to pro-
vide safe harbor to a benefi-
ciary who seeks, “upon
application to the court
based upon special circum-
stances, [the pre-objection
examination of] any person whose
examination the court determines may
provide information with respect to
the validity of the will that is of sub-
stantial importance or relevance to a
decision to file objections to the
will”.6 The Legislature did so in the
wake of Matter of Singer and Matter
of Baugher, which collectively pro-
vided as follows: while the safe har-
bor provisions enumerated in EPTL §
3-3.5 were “non-exhaustive,” prior to
probate, Surrogate’s Courts were
powerless to construe in terrorem pro-
visions contained in testamentary
instruments to determine whether the
taking of pre-objection examinations
of individuals not listed in EPTL § 3-
3.5 would trigger in terrorem clauses.
The amendments to EPTL § 3-3.5

and SCPA § 1404 “expand[] the safe
harbor at the discretion of the
Surrogate so long as special circum-
stances exist which indicate that the
examination of a person not expressly
included in the statutory safe harbor
may produce information of relevance
to a decision to file objections.”
Moreover, the “special circum-
stances” standard set forth in the
amended EPTL § 3-3.5 and SCPA §
1404 is analogous to the “special cir-
cumstances” standard contained in
Surrogate’s Court Rule 207.27.
Accordingly, where the requisite
“special circumstances” exist, a

potential objectant can
obtain court approval to
take the pre-objection
examination of a witness
not listed in EPTL § 3-3.5
or SCPA § 1404 without
triggering an in terrorem
clause.

Matter of Weintraub
In Matter of Weintraub

(where the propounded
instrument contained a broad in ter-
rorem provision), Surrogate McCarty
was called upon to decide whether
“special circumstances” existed to
justify the pre-objection examination
of a witness not specifically identified
in EPTL 3-3.5 and SCPA § 1404’s
amended safe harbor provisions.7 In
particular, the respondent sought a
pre-objection examination of the
attorney-draftsperson’s associate,
who met with the decedent on
February 7, 2011 for the purpose of
having her sign the propounded
instrument two days before the dece-
dent allegedly executed it on February
9, 2011. The attorney-draftsperson’s
associate decided not to have the
decedent sign the instrument during
the February 7, 2011 meeting, writing
in her notes that the decedent: (a) was
not comfortable signing any docu-
ments on that date; (b) was confused
as to what she wanted; and (c) did not
remember speaking with the attorney-
draftsperson earlier that day.

Based upon the foregoing
facts and the decedent’s medical
records (which reflected that the dece-
dent hadAlzheimer’s Disease and was
“confused” and “disoriented” in the
days up to and including the pro-
pounded instrument’s execution),
Surrogate McCarty held that “special
circumstances” existed to justify a
pre-objection of the attorney-

draftsperson’s associate. As a result,
the respondent was authorized to take
the pre-objection examination of the
attorney-draftsperson’s associate,
without triggering the instrument’s in
terrorem provision.

Conclusion
In preparing for and ultimately tak-

ing pre-objection, SCPA § 1404 exam-
inations in probate proceedings con-
cerning testamentary instruments con-
taining in terrorem clauses, practition-
ers should be mindful of the foregoing
amendments to EPTL § 3-3.5 and
SCPA § 1404. As amended, the
statutes may provide counsel and their
clients with the opportunity to obtain
broader discovery before filing probate
objections and, thus, triggering the
governing instruments’ in terrorem
clauses.
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Chair of the New York State Bar
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