
F
or quite some time, various state 
authorities in both New York1 
and Vermont have sought to 
close down aging nuclear pow-
er plants located in their states: 

Indian Point, about 35 miles north of 
Manhattan in New York’s Westches-
ter County, and the Vermont Yankee 
Nuclear Plant, in Vernon, Vt. Both of 
these power plants began operating in 
the 1970s under 40-year licenses, and 
both are owned by Entergy Corpora-
tion. The decision last month by the U.S. 
Court of Appeals for the Second Circuit 
in Entergy Nuclear Vermont Yankee v. 
Shumlin2 effectively dooms Vermont’s 
efforts to shutter Vermont Yankee. It 
also very well may have placed insur-
mountable roadblocks in front of New 
York’s attempts to permanently close 
Indian Point. 

The Vermont Legislation

In the mid-2000s, the Vermont Legis-
lature enacted Act 74, Act 160 and Act 
189 (together, “the acts”). These acts 
specify that the operation of Vermont 
Yankee after the expiration date of its 
original license depended on the Ver-
mont Legislature’s approval. Indeed, Act 
160 specifically provided that, “a nuclear 
energy generating plant may be oper-
ated in Vermont only with the explicit 
approval of the General Assembly.”

In making a determination as to 
whether to permit further operation, 
these acts require the Vermont Legis-
lature to consider, among other things, 
the impact of the local storage of spent 
nuclear fuel on the local economy and 
environment; the “public health” impli-
cations related to so-called “dry cask 
storage” of nuclear waste and decommis-
sioning of the plant; Entergy’s resources 
for emergency management systems, 
management of spent nuclear fuel stor-
age and decommissioning of the plant; 
Entergy’s planning for the removal of 
nuclear waste; and Entergy’s long-term 
plan for the closure of Vermont Yankee.

Entergy went to court and sought 
declaratory and injunctive relief, arguing 
that the acts concern issues of radiologi-
cal safety and thus are preempted by 
the federal Atomic Energy Act (AEA).3 
District Court Judge J. Garvan Murtha 
agreed with Entergy and concluded that 
the 74 Act and 160 Act are preempted on 
their face by the AEA under the preemp-
tion standards4 articulated by the U.S. 
Supreme Court in Pacific Gas & Electric 
v. State Energy Resources Conservation & 
Development Commission.5  The district 
court declared that “[a] state morato-

rium on nuclear construction grounded 
in safety concerns falls squarely within 
the prohibited field” and therefore is 
preempted. Vermont appealed to the 
Second Circuit.6

The Second Circuit’s Decision

The Second Circuit, in a decision by 
Judge Christopher F. Droney,7 agreed 
with Judge Murtha that the acts are 
facially preempted by the AEA.

In its decision, the circuit court exam-
ined whether the acts are “grounded 
in safety concerns” within the meaning 
of Pacific Gas, and agreed with Judge 
Murtha that they are. It rejected the 
policy interests and purposes put forth 
by Vermont, stating that it would “not 
blindly accept the articulated purpose 
of [a state statute] for preemption 
purposes.” Moreover, the circuit court 
specifically refused to apply an ana-
lytic framework akin to “rational basis 
review,” as advocated by Vermont, find-
ing that that would preclude it from iden-
tifying the “true purpose of a statute” as 
required by Pacific Gas and would allow 
states to implement a “moratorium on 
nuclear construction grounded in safety 
concerns [that fell] squarely within the 
prohibited field.” Instead, it said, Pacific 
Gas required that it conduct a “more 
searching review” to determine whether 
the acts were based on “radiological 
safety concerns.”8

Examining the legislative history, 
the Second Circuit agreed with Judge 
Murtha that “radiological safety” was 
the Vermont Legislature’s primary 
purpose in enacting the acts. The Sec-
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ond Circuit noted that the legislative 
record contained references, “almost 
too numerous to count,” that revealed 
legislators’ radiological safety motiva-
tions and that reflected their wish to 
empower the Legislature to address 
their constituents’ “fear of radiological 
risk,” and the legislators’ beliefs that 
the plant was too unsafe to operate, in 
deciding whether it should be permitted 
to continue to operate. 

Indeed, the circuit court noted that 
during the legislative hearings on the 
bill that would become Act 160, Vermont 
legislators “repeatedly demonstrated 
awareness of the potential for a preemp-
tion problem” and “disguised their com-
ments.” The circuit court pointed out 
that several representatives asked ques-
tions about the dangers posed by an 
accidental release of radioactive waste 
and that one member of the commit-
tee admonished another for referring 
to radiological safety, stating, “but we 
can’t say that, anything about safety. It 
can only be about economics and aes-
thetics.”

The Second Circuit acknowledged that 
many legislators were likely acting with 
some non-preempted concerns in mind, 
and that what motivated one legislator 
to vote for a bill was not necessarily 
what motivated others to vote for it. 
It said, however, that its task was not 
“[t]o look for the sole purpose” of the 
Vermont Legislature, but to determine 
whether the Legislature’s decision to 
pass the acts was “grounded in [radio-
logical] safety concerns.” According to 
the circuit court, the record—replete 
with references to radiological safety—
met “any conceivable standard for the 
allowable threshold level of impermis-
sible concerns under Pacific Gas.”

Judge Carney’s Concurrence

The Second Circuit’s decision was 
unanimous, with Judge Susan Carney 
“reluctantly” concurring in a separate 
opinion. She was quite clear that she 
believed that the panel’s opinion striking 
down the acts certainly was consistent 
with the dictates of Pacific Gas—in par-
ticular, the Supreme Court’s prohibition 

of state actions affecting nuclear power 
plants that were “grounded in safety 
concerns.” Judge Carney observed, 
however, that the AEA contained pro-
tection for state and local interests 
and, indeed, that it invited state-federal 
cooperation. Because of that, she said, 
it seemed “anomalous” to conclude that 
“nothing more than the Vermont legis-
lature’s expression of concern about 
nuclear safety” was needed to invali-
date the acts.9 

Judge Carney also noted that the cir-
cuit court’s decision seemed to “invite 
a reconsideration” by the Supreme 
Court of the preemptive boundaries 
set in Pacific Gas, especially because 
the Entergy decision was based pri-
marily on Vermont’s general concern 
for safety and public health rather than 
on any finding that its statutes actually 
had intruded on the field of radiological 
safety. However, she concluded, there 
simply was “no avoiding the Supreme 
Court’s teachings in Pacific Gas,” and 
she agreed that the acts are preempted.

It is worth pointing out that although 
the Supreme Court may review Pacific 
Gas at some point in the future, it will 
not do so by reviewing the Second Cir-
cuit’s Entergy decision. That is because 
about two weeks after the Second Cir-
cuit’s ruling, Entergy announced that it 
was voluntarily going to close down the 
Vermont Yankee plant,10 foreclosing any 
chance of the Supreme Court hearing 
this particular case.

Conclusion

The Entergy decision obviously offers 
a difficult road for opponents of New 
York’s Indian Point nuclear power plant, 
given the opinion’s very clear message: 
Safety concerns about nuclear power 

plants are not for state regulators. Cer-
tainly, there are ways to have those con-
cerns made clear. For example, the AEA 
mandates that the Nuclear Regulatory 
Commission (NRC) hold hearings—if 
requested by “any person whose inter-
est may be affected”—when taking cer-
tain actions relating to the licensing of 
a nuclear power plant.11 The NRC also 
has promulgated regulations requiring 
a public notice-and-comment period 
before amending any aspect of a nuclear 
power plant’s operating license.12 Addi-
tionally, a final order by the NRC extend-
ing the license for Indian Point would 
be reviewable in court.13 Opponents of 
Indian Point may not be satisfied with 
these options, but as the Second Circuit 
made very clear in its Entergy ruling, 
they may be limited to them.
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The ‘Entergy’ decision may have 
placed insurmountable road-
blocks in front of New York’s at-
tempts to permanently close In-
dian Point.


